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QUESTIONS PRESENTED 


Where appellee for a period of approximately 40 years 
has owned and operated numerous pieces of commercial 
real property, including apartment houses, to the tenants 
of which he, through agents, furnished various services, 
including utilities, fuel, and trash removal; and where for 
a period of much more than 20 years appellee has con- 
tinuously made frequent loans in substantial amounts; and 
where appellee voluntarily filed franchise tax returns for 
each of the years in question and paid, without duress or 
threat of duress by any official of the District of Columbia, 
the taxes computed by him in such returns; and where 
appellee commenced this action in the District Court with- 
out waiting for the Assessor, D.C., to act upon a sworn 
claim filed by appellee for a refund of all of the taxes in- 
volved, 


The questions presented are: 


1. Did not the District Court err in holding that appel- 
lee paid the taxes in question under duress? 


2. Did not the District Court err in not holding that 
appellee had failed to exhaust his administrative remedy 
prior to the filing of the complaint herein? 


3. Did not the District Court err in failing to hold that 
appellee was engaged as an individual in the business of 
renting real property, and was, therefore, subject to the 
unincorporated business franchise tax on the income from 
such business? 


4. Did not the District Court err in failing to hold that 
appellee was engaged as an individual in the business of 
lending money, and was, therefore, subject to the unin- 
corporated business franchise tax on the income from such 
business? 


5. Did not the District Court err in holding that appel- 
lee was entitled to a judgment against the District for 
the amount of all taxes paid voluntarily by him to the 
District? 
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United States Court of Appeals 


For rue Disraicr or Corum Ciecurr 


No. 14,940 


Disraicr or CotumsBis, Appellant 
v. 


Joun Cuesrer Brapy, Appellee. 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is a proceeding to review a judgment of the United 
States District Court for the District of Columbia in favor 
of John Chester Brady against the District of Columbia 
in the amount of $4,102.02, with interest at 4% on $1,629.70 
from February 1, 1957 and on $2,472.32 from June 6, 1957 
(J. A. 74-75). Judgment was entered on December 4, 1958 
(J. A. 77). Notice of appeal was filed on December 31, 
1958 (J. A. 75, 77). This Court has jurisdiction herein 
pursuant to Section 1291, Title 28, United States Code. 


STATEMENT OF THE CASE 


Appellee, John C. Brady, has, since 1915, been a practic- 
ing physician in the District of Columbia with offices at 
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35 New York Avenue, N. W. (J. A. 1, 69). Shortly after 
he commenced practice as a physician, Dr. Brady began 
to purchase various pieces of improved real property suit- 
able for rental purposes. During the years involved, 1952 
through 1956, he owned and rented the properties set forth 
at pages 54 to 57 of the Joint Appendix. The property at 
1320 North Capitol Street consisted of a barber shop on 
the first floor and an apartment on the second floor which 
was leased to the barber (J. A. 54). The property at 320 
D Street consisted of a store and three apartments (J. A. 
41). The apartment house at 1438 Meridian Place con- 
sisted of 25 rental units (J. A. 41-42). Dr. Brady also 
owned and operated a 41 unit apartment house located in 
Arlington, Virginia (J. A. 23-24). The remainder of the 
properties owned and rented by him were individual dwell- 
ings and 2 family flats (J. A.54). When the ‘‘right tenants’’ 
could not be secured, or ‘‘good rents’’ obtained for a spe- 
cific piece of property, it was sold. In the last 20 years 
Dr. Brady has sold only 5 or 6 pieces of property (J. A. 34). 

On his unincorporated business franchise tax return for 
1955, Dr. Brady deducted, as expenses incurred in the oper- 
ation of the rental properties listed in his return, expendi- 
tures for repairs, management fees, water rents, insurance, 
license, trash removal, fuel, utilities, advertising, architect’s 
fee and permit, and court case fees (J. A. 67). Dr. Brady 
testified, and the District Court found, that Dr. Brady 
supplied, to the extent obviously applicable, the aforemen- 
tioned services to his tenants each year (J. A. 21-23, 72). 
On his franchise tax returns for 1952, 1953 and 1954, Dr. 
Brady listed as deductions from his income amounts la- 
beled ‘‘operating expenses’’ (J. A. 64-66). Gross rentals, 
excluding the Virginia property, amounted to $23,734.10 
in 1952; $23,211.13. in 1953; $21,255.47 in 1954; $13,981.71 
in 1955 and $13,024.69 in 1956 (J. A. 6468, Def.’s Exhs. 
1 through 5). 
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Appellee’s rental property, with one exception herein- 
after noted, was managed by agents employed and paid 
by Dr. Brady. Sullivan Bros., a real estate agency, has 
acted as agent for Dr. Brady ‘‘ever since I practically 
' started in medicine.”’ (J. A. 22, 30). Sullivan Bros. col- 
: lected all rents from Dr. Brady’s tenants, handled all com- 
plaints from tenants, paid all fuel, trash removal and utili- 
ties bills, and paid all real estate taxes. The agency also 
made all necessary repairs to appellee’s property, secur- 
' ing appellee’s prior approval only when a major repair 
: became necessary (J. A. 22-23, 35-36). From the deduc- 
tions for ‘‘court case fees’’ and ‘‘advertising’’, it may be 
presumed that Dr. Brady sought tenants through advertis- 
ing, and, in some cases, was forced into some type of land- 
lord and tenant proceedings. 

Sullivan Bros. received 5 per cent of the gross rentals 
as payment for their services (J. A. 35). Dr. Brady re- 
ceived each month from Sullivan Bros. a management state- 
ment together with a check for the net rentals due him 
(J. A. 23). 

The 41 unit apartment building in Virginia was owned 
by Dr. Brady throughout the years involved herein, and 
was operated for him by B. F. Saul, another real estate 
firm in the District of Columbia. Services were also sup- 
plied by Dr. Brady to his Virginia tenants (J. A. 23-24). 
The 25 unit apartment building at 1438 Meridian Place 
was not handled by Sullivan Bros. (J. A. 41-42). There 
is no evidence in the record to indicate that Dr. Brady did 
not personally operate this apartment building. 

For a period of ‘‘much more than 20’’ years, appellee 
has been making loans secured by first trusts on real es- 
tate (J. A. 24). It was estimated that Dr. Brady made 
on an average six or seven loans a year over this period 
of time (J. A. 39). The number and amounts of these 
loans for each of the years 1952. through 1956 is set forth 
in Plaintiff’s Exhibit No. 4 (J. A. 58-59). The years 1955 
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and 1956 are the only years involved herein in which there 
was assessed and paid a franchise tax based on the income 
from Dr. Brady’s money lending activities (Def’s. Exhs. 
1 thru 5). At Joint Appendix page 58, there is also set 
forth a schedule showing the total number of first trust 
notes held by Dr. Brady as of January 1 of each year. On 
January 1, 1952, Dr. Brady held for collection 113 notes 
(representing 113 loans) the estimated total amount of 
which was between $750,000.00 and $800,000.00 (J. A. 58). 

Dr. Brady made 10 loans in 1955 in the total amount of 
$111,550.00, and 6 loans in 1956 in the total amount of 
$53,150.00 (J. A. 58-59). Loans, as shown on Plaintiff’s 
Exhibit No. 4, which have an ‘‘(X)’’ marked after the name 
of the person securing the loan were refinancing transac- 
tions. These refinancing transactions occurred where a 
person who had previously obtained a loan from Dr. Brady, 
and had paid back a substantial part thereof, was in need 
of an additional loan ‘‘to fix their properties up.’’ These 
transactions involved the payment in full of the original 
loan and the making by Dr. Brady of a new loan in an 
amount greater than the balance due on the original loan 
(J. A. 32-33, 36-37, 58-59). 

For the most part, Dr. Brady learned of lending oppor- 
tunities from Sullivan Bros., but a few were made through 
other real estate firms (J. A. 25). In each case, someone 
from! Sullivan Bros. went to Dr. Brady and informed him 
of the prospective sale of a piece of property, and that the 
purchaser needed a first trust loan in a certain amount. 
Dr. Brady generally took the word of Sullivan Bros. that 
the loan was a good one; i.e., that the property was more 
valuable than the amount of the loan, and that the pur- 
chaser was a good risk. Dr. Brady would sometimes ride 
by and look at the property, or he might know the person 
applying for the loan (J. A. 25-27, 38-39). 

After the loan was made the trust note was deposited 
for collection in Dr. Brady’s account in the American 
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| Security & Trust Company (J. A. 27). Each month Amer- 
ican Security sent Dr. Brady a statement showing the 
amounts collected on notes in his account. If an install- 
ment was not paid on time, the bank so notified Dr. Brady, 
' who then notified Sullivan Bros. of the delinquency and 
“‘they took over the prodding of the man to pay the note”’ 
(J. A. 28-29). Sullivan Bros. did this as a courtesy to 
_ Dr. Brady (J. A. 29), feeling obligated to perform this 
service because they had received a fee from the person 
: in default for securing the loan from Dr. Brady (J. A. 40). 
Sullivan Bros., as experts in real estate matters, assure 

Dr. Brady in the case of every loan that the property which 
is to become the security for the loan is more valuable 
than the amount of the loan. Sullivan Bros. also inform 
i Dr. Brady of the type of person applying for the loan ‘‘or 
what type of jobs they have, or who they work for, and 
similar cireumstances.’’ (J. A. 38-39). 

Mr. Sadler, an employee of Sullivan Bros. who has han- 
_ dled Dr. Brady’s account for 19 years, testified that the 
main reason for going to Dr. Brady to secure loans rather 
than to a building and loan association was ‘‘to save time’’ 
i (J. A. 40), although he further testified it is possible that 

Dr. Brady would make a loan that a building and loan 
association would turn down (J. A. 41). Dr. Brady turned 
: down loans ‘‘For not having necessary funds on hand or 
again maybe he didn’t like that particular piece of property. 
He knows the location from being around. He doesn’t look 
at them all, but he may say, ‘No, I would rather stay off of 
this particular loan’. * * * He may not like the neighbor- 
: hood * * *. Maybe he feels the loan is a little bit too high.”’ 
(J. A. 41). 

Sometime in May, 1955, appellee filed unincorporated 
: business franchise tax returns for the years 1952, 1953 
and 1954 (Def’s. Exhs. 1, 2 and.3). These returns reported 
income received by Dr. Brady from the rental of real estate, 
but did not report income from the alleged business of 
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lending money. On October 10, 1955, the Assessor assessed 
against appellee unincorporated business franchise taxes 
for the years 1952, 1953 and 1954 in the amounts stated by 
Dr. Brady as his tax liabilities in his franchise tax returns 
(J. A. 47-49, Def’s. Exhs. 1,2 and 3). These taxes were paid 
by appellee on January 30, 1957 (J. A. 47-49). 

On or about April 15, 1957, appellee filed with the Dis- 
trict unincorporated business franchise tax returns for 
the years 1955 and 1956 (Def’s. Exhs. 4 and 5). These re- 
turns included income received by Dr. Brady from both 
the rental of property and the lending of money. The Asses- 
sor assessed against appellee unincorporated business 
franchise taxes for the years 1955 and 1956 in the amounts 
stated by Dr. Brady as his tax liabilities in his franchise 
tax returns (J. A. 50-51, Def’s. Exhs. 4 and 5). These taxes 
were paid by appellee on June 3, 1957 (J. A. 50-51). 

On or about June 28, 1957, appellee filed with the Asses- 
sor a sworn claim for refund of the entire amount of unin- 
corporated business franchise taxes paid by him for the 
years 1952 through 1956 (J. A. 60-61). By letter dated 
July 12, 1957, the Supervising Examiner of the Income 
and Franchise Tax Division requested that certain infor- 
mation be submitted by Dr. Brady to aid the Assessor in 
determining his proper tax liability (J. A. 62-63). There- 
after, on July 18, 1957, without waiting for the Assessor 
to act upon his claim for refund, appellee filed a complaint 
in the District Court seeking recovery of the same taxes 
sought to be recovered in the pending claim for refund 
(J. A. 1-4). Appellee also sought to enjoin the District 
‘from assessing and farther processing any unincorporated 
business franchise tax against the plaintiff; and that tt 
may be restrained from requiring the plaintiff to produce 
his books, records and data so that further assessments of 
such tax may be made.’’ (Emphasis supplied). (See Mo- 
tion for Temporary Injunction). Appellee’s motion for 
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temporary injunction was denied by Judge Cur- 
ran (J. A. 77). 

Appellee alleged in his complaint that the taxes involved 
| were paid ‘‘under protest, and under duress’’ (J. A. 2). 
At the trial, appellee testified that he was aware that the 
District could ‘‘assess’? his bank account, could impose 
penalties, and could ‘‘take criminal action”’ (J. A. 13). 
| Appellee admitted that, although his taxes were not paid 
until several years after payment became due, no official 
of the District of Columbia ever took any action, or threat- 
ened to take any action, against him (J. A. 20-21). 

The District Court found: (J. A. 69) 

1. That appellee ‘‘is not engaged in the business of buy- 
ing and selling real estate’’; 
2. That appellee ‘‘is not engaged in the business of buy- 
— ing and selling notes’’; 

3. That appellee ‘‘is not engaged in the business of buy- 
ing and selling stocks’’; and 


4. That the payments of the taxes involved were made 
under duress. 

Judgment was entered in favor of Dr. Brady requiring 
the District to refund all amounts paid by Dr. Brady as 
unincorporated business franchise taxes for the years 1952 
through 1956 (J. A. 74). 


STATUTES AND REGULATIONS INVOLVED 
STATUTES INVOLVED 


Title VILL of the District of Columbia Income and Fran- 
chise Tax Act of 1947, 61 Stat. 345, ch. 258 (Section 47- 
1574ff, D.C. Code, 1951) provides, in pertinent part, as 
follows: 


“SEC. 1. DEFINITION OF UNINCORPO- 
RATED BUSINESS.—For the purposes of this 
article (not alone of this title) and unless other- 
wise required by the context, the words ‘unincor- 
porated business’ mean any trade or business, con- 
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ducted or engaged in by any individual, whether 
resident or nonresident, statutory or common-law 
trust, estate, partnership, or limited or special 
partnership, society, association, * * * or by any 
other entity or fiduciary, other than a trade or bus- 
iness conducted or engaged in by any corporation; 
and include any trade or business which if con- 
ducted or engaged in by a corporation would be 
taxable under title VII of this article. * * *.”’ 


“SEC. 3. IMPOSITION AND RATE OF 
TAX.—For the privilege of carrying on or engag- 
ing in any trade or business within the District 
and of receiving income from sources within the 
District, there is hereby levied for each taxable 
year a tax at the rate of 5 per centum upon the tax- 
able income of every unincorporated business, 
whether domestic or foreign * * *.”’ 


Section 4(h), Title I of said Act, as amended (Section 
47-1551e(h), D.C. Code, 1951) provides, in part: 


‘<(h) The words ‘trade or business’ include the 
engaging in or carrying on of any trade, business, 
profession, vocation or calling or commercial ac- 
tivity in the District of Columbia; * ° *”’. 


Section 2(a), Title III of said Act, as amended (Sec- 
tion 47-1557a(a), D.C. Code, 1951) provides in pertinent 
part: 


“GROSS INCOME AND EXCLUSIONS 
THEREFROM.—(a) The words ‘gross income’ 
inelude gains, profits, and income derived from 
salaries, wages, or compensation for personal 
services of whatever kind and in whatever form 
paid, * * * or income derived from any trade or 
business or sales or dealings in property, whether 
real or personal, other than capital assets as de- 
fined in this article, growing out of the owner- 
ship, or sale of, or interest in, such property; also 
from rent, royalties, interest, dividends, securi- 
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ties, or transactions of any trade or business car- 
ried on for gain or profit, or gains or profits, and 
income derived from any source whatever.”’ 


Section 3(a), Title III of said Act, as amended (Section 
| 47-1557b(a), D. C. Code, 1951) provides, in pertinent part: 


“DEDUCTIONS ALLOWED.—The following 
deductions shall be allowed from gross income in 
computing net income: 


**(1) Expenses.—All the ordinary and neces- 
Sary expenses paid or incurred during the taxable 
year in carrying on any trade or business * * *’’. 


REGULATIONS INVOLVED 


. Section 8.1 of the Regulations promulgated October 16, 
1950, by the Commissioners under the Act of 1947, supra, 
and in effect during the years involved, provides in per- 
tinent part: 


**(a). The design of the unincorporated busi- 
ness tax under the law is to impose a tax upon all 
business income which would be subject to the cor- 
poration franchise tax, if incorporated, regardless 
of whether the business is carried on by an indi- 
vidual, by a partnership, or by some other unincor- 
porated entity. * * *.”’ 


““(g). Often the continuity, frequency and regu- 
larity of activities, as distinguished from transac- 
tions of an isolated or incidental nature, will be 
the factors which will determine whether or not 
the activities constitute the carrying on of an un- 
incorporated business. For example, an individ- 
ual would not be deemed to be engaged in an unin- 
corporated business solely by reason of the pur- 
chase and sale of real estate for his own account, 
but if he makes a business of buying and selling 
real estate such activities would be subject to the 
unincorporated business tax. * * *’, 
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STATEMENT OF POINTS 


1. The District Court erred in holding that appellee paid 
the taxes involved involuntarily and under duress. 


2. The District Court erred in not holding that appellee 
had failed to exhaust his administrative remedy prior 
to filing the complaint herein. 


3. The District Court erred in failing to hold that appel- 
lee was engaged in the business of renting real estate dur- 
ing the years 1952 through 1956, and was, therefore, en- 
gaged in an ‘‘unincorporated business’’ within the mean- 
ing of the District of Columbia unincorporated business 
franchise tax law. 


4. The District Court erred in failing to hold that appel- 
lee was engaged in the business of lending money during the 
years 1955 and 1956, and was, therefore, engaged in an 
‘<ynincorporated business’’ within the meaning of the Dis- 
trict of Columbia unincorporated business franchise tax 
law. 


5. The District Court erred in holding that appellee is 
entitled to a refund of all the unincorporated business fran- 
chise taxes paid by him for the years 1952 to 1956, inclu- 
sive. 


SUMMARY OF ARGUMENT 


Appellee voluntarily filed with the District unincorporated 
business franchise tax returns for the years 1952 through 1956, 
and paid the franchise taxes computed by him therein. No offi- 
cial of the District of Columbia Government ever made demand 
upon appellee for payment of a franchise tax. No official of 
the District of Columbia Government ever threatened to collect, 
or took any action to collect from appellee the taxes involved. 
Under these circumstances the District Court erred in holding 
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- that the taxes involved were paid by appellee involuntarily and 
under duress. 

Appellee applied to the Assessor in writing for an adminis- 
trative refund of the taxes voluntarily paid by him. Appellee’s 
| claim for refund was made pursuant to statute, and the Assessor 
| had authority to grant relief, The instant case was commenced 
_ by appellee before the Assessor had had the opportunity of act- 
| ing upon his claim for refund. Therefore, the District Court 
| erred in not holding that appellee had failed to exhaust his ad- 
ministrative remedy. 
| ‘The facts, as set forth in the Statement of the Case, supra, 
' clearly show that appellee was engaged in the business or com- 
mercial activity of renting real property in the District of Co- 
lumbia during all of the years involved. It has often been held, 
both by this and other Federal courts, that one who personally 
or by agents provides services to his tenants and otherwise ac- 
tively engages in the operation of rental property is not a “passive 
investor”, but is engaged in business. Appellee provided services 
to his tenants, and was engaged in the rental of real estate con- 
tinuously over a period of approximately 40 years. The District 
Court erred in holding that appellee was entitled to a refund 
of unincorporated business franchise taxes measured by the in- 
come from his real estate business. 

The facts show that appellee, for a period of well in excess of 
20 years, was engaged in the business of lending money. The 
lending activities of appellee were regular and frequent, con- 
tinuous over a long period of time, and the loans were substan- 
tial in amounts. The manner in which appellee conducted his 
loan activities clearly shows that appellee was engaged in a busi- 
ness or commercial activity in the District of Columbia. The 
District Court erred in holding that appellee was entitled to a 
refund of unincorparated business franchise taxes for the years 
1955 and 1956 based upon income from appellee’s business of 
lending money. 


12 


ARGUMENT 
I 


Appellee did not pay the taxes in question involuntarily or 
under duress, 


Prior to the decision of this Court in District of Columbia 
v. American Security and Trust Co. (1953), 92 U.S. App. 
D.C. 33, 202 F. 2d 21, the rule was that common law actions 
to recover taxes could not be maintained unless the taxes 
were paid involuntarily or under duress. District of Colum- 
bia v. Glass (1906), 27 App. D.C. 576; Blanks v. Hazen 
(1936), 66 App. D.C. 118, 85 F. 2d 284; Lindner v, District 
of Columbia (1943), 32 A. 2d 540. In Blanks v. Hazen, this 
Court adopted the following language of the Supreme Court 
of the United States in the case of Railroad Company v. 
Commissioner (1878), 98 U.S. 541, 544, 25 L. Ed 196: 


sc» ® * ¢Where a party pays an illegal demand with 
a full knowledge of all the facts which render such 
demand illegal, without an immediate and urgent 
necessity therefor, or unless to release his person 
or property from detention, or to prevent an imme- 
diate seizure of his person or property, such pay- 
ment must be deemed to be voluntary, and cannot 
be recovered back. And the fact that the party at 
the time of making the payment files a written pro- 
test does not make the payment involuntary.’ ’’ 


In the American Security case this Court concluded that 
the two banks involved ‘‘would have risked penalties of 1% 
a month and summary distraint of their property.” The 
Court 'then indicated in its decision that the rule expressed 
by the Supreme Court in the Railroad Company case, supra, 
was no longer the law according to later decisions of that 
Court in Atchison, Topeka & Santa Fe Railroad Co. v. 
O’Connor (1912), 223 U.S. 280, 32 S. Ct. 216, 56 L. Ed. 
436 and Union Pacific Railroad Co. v. Public Service Com- 
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missioner of Missouri (1918), 248 U.S. 67, 39 S. Ct. 24, 63 
L. Ed. 131. This Court, therefore, overruled Blanks v. 
Hazen, supra. 

Immediately following the above quotation from the 
Railroad Company case, the Supreme Court stated, at 94 
U.S. 544: 


‘<This, as we understand it, is a correct statement 
of the rule of the common law. There are, no doubt, 
cases to be found in which the language of the 
court, if separated from the facts of the particular 
case under consideration, would seem to imply that 
a protest alone was sufficient to show that the pay- 
ment was not voluntary; but on examination it will 
be found that the protest was used to give effect to 
the other attending circumstances. * * * ” 


The Supreme Court has never overruled its decision in 
the Railroad Company case. As recently as May 14, 1956, 
Mr. Justice Black, joined by the Chief Justice, Mr. Justice 
Douglas, and Mr. Justice Clark, in a dissenting opinion in 
Cahill v. New York, New Haven & Hartford Railroad Co., 
351 U.S. 183, 190, 76 S. Ct. 758, 100 L. Ed. 1075, quoted 
with approval the beginning quotation from the Railroad 
Company case, set forth above. It will be noted that the 
majority opinion of the Court did not reach the question 
which was discussed by the dissenting Justices who relied 
upon the Railroad Company case. See also The A/S Glittre 
v. Dill (D.C., §.D., New York, 1957), 152 F. Supp. 934, 939. 

In Richfield Oil Corporation v. United States (9 Cir., 
1957), 248 F'. 2d 217, 222, the Court stated: 


‘<These allegations of compulsion, coercion, du- 
ress and threats must be read in the light of what 
the amended libel shows that the Government 
actually did. As disclosed by the letter of July 25, 
1955, attached to the libel, the Assistant General 
Counsel said to Richfield that unless the latter indi- 
cated within 30 days its willingness to pay, the 
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Government would either institute suit or effect 
set-off against sums due your company from the 
Government. It is true that the concept of duress 
and compulsion has been enlarged and liberalized 
in the modern cases, so as to permit recovery of 
money improperly exacted under business or econo- 
mic compulsion; but those cases are limited to i- 
stances where there is threat or danger of great 
property loss or heavy penalties when there seems 
no adequate remedy except to submit immediately 
and seek redress later in the court.’’ (Emphasis 
supplied) 


In support of the foregoing, the Circuit Court quoted, in 
footnote 2, a portion of this Court’s decision in Thompson v. 
Deal, 67 App. D.C. 327, 92 F. 2d 478. In Putnam Tool Co. v. 
United States (Ct. of Cl., 1957), 147 F. Supp. 746, cert. den. 
355 U.S. 825, the plaintiff alleged that it was compelled to 
pay the controverted claim to the Government since the 
debt was large and substantial interest was accruing upon 
it. The United States Court of Claims stated, however, at 
page 748: 


<¢*# * * The fact that interest will or may accrue 
upon a claim, if it is not paid, is not legal duress 
which will make its payment recoverable.”’ 


In the instant case appellee testified that no official of the 
District of Columbia Government had ever demanded of 
him payment of the taxes involved. No official of the District 
had ever instituted, or threatened to institute action for 
distraint against appellee for the collection of the taxes 
involved. Appellee merely testified that he paid the taxes 
because he knew that the District had the right to seize his 
property for non-payment of the taxes. But the record 
shows that appellee did not file his unincorporated business 
franchise tax returns for the years 1952, 1953 and 1954 
until sometime in May, 1955 (see Defendant’s Exhibits 1, 
2, and 3). The taxes, as computed by appellee in his 
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returns for the years 1952, 1953 and 1954, were not paid by 
appellee until January 30, 1957. Appellee voluntarily filed 
his returns for 1955 and 1956 on or about April 15, 1957, 
but the taxes as computed therein, although one-half of such 
taxes was due with the filing of the returns, were not paid 
until June 3, 1957. Thus, there was no duress, actual or 
implied, on the part of the District of Columbia or any of 
its employees. Unless the presence on the statute books of 
a law providing for the summary distraint of property 
belonging to tax delinquents is sufficient to constitute duress 
as a matter of law, appellee cannot be held to have paid his 
taxes involuntarily. 

The District of Columbia does not deem the American 
Security decision to be so far reaching that payments of all 
taxes in the District of Columbia by all taxpayers, whether 
they be corporations, unincorporated businesses, trustees, 
executors, or individuals, are, so long as there is in force 
the statute providing for summary distraint, involuntary. 
Counsel for the District have found no decision which sug- 
gests such a broad and far-reaching result, and which so 
completely overrules the common law requirements for the 
maintenance of suits to recover taxes. 

One of the essential elements of duress is that the demand 
be illegal. The A/S. Glittre v. Dill, supra; Richfield Oi 
Corporation v. United States, supra. The Assessor made 
no demand, illegal or otherwise, upon appellee for payment 
of the taxes in question. These taxes were paid by checks 
across the face of which were written the words ‘‘paid 
under protest.” Even if demand for payment had been 
made by the Assessor, that demand would not have been 
‘illegal’? since it was the Assessor’s statutory duty to make 
such demand. The taxes had been computed by appellee, 
and the returns had been voluntarily filed by him. Appellee 
thereby acknowledged his indebtedness to the District of 
Columbia for such taxes, and payment followed as a matter 
of course. 
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The District of Columbia Tax Court was created by the 
Act of May 16, 1938, 52 Stat. 374, ch. 223, which amended 
the District of Columbia Revenue Act of 1937 by adding to 
that Act Title IX. Section 6 of Title IX (Section 47-2406, 
D. C. Code, 1951) provides: 


«‘ Any taxpayer who shall have paid within three 
years immediately preceding the approval of this 
‘Act any tax to the District involuntarily, and under 
circumstances which according to law would entitle 
such taxpayer to the right to sue at law for the 
recovery of such tax, may within ninety days from 
the approval of this Act, appeal from the impo- 
sition of such tax in the same manner and to the 
same extent as set forth in sections 3 and 4 of this 
title.”’ 


In Panitz v. District of Columbia (1940), 72 App. D.C. 
131, 112 F. 2d 39, this Court, in construing Section 6, supra, 
stated: 


‘Tt is clear from the italicized portions that this 
section adopts the common law rule governing 
suits to recover taxes paid—the taxpayer cannot 
challenge the validity of the tax unless he paid the 
same involuntarily.’ [Citing, inter alia, Railroad 
Company v. Commissioner, supra, and Blanks v. 
Hazen, supra] 


This Court held that ‘‘payment of a tax to avoid loss of a 
license to do business is an involuntary payment within 
the meaning of the rule governing tax recovery.” 

Tt is seen from the foregoing that Congress, at the time it 
created the District of Columbia Tax Court, recognized a 
distinction between the involuntary payment of taxes which 
would entitle a taxpayer to sue at common law for recovery, 
and voluntary payment of taxes which would entitle the 
taxpayer to appeal to the District of Columbia Tax Court. 
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That Congress created the District of Columbia Tax 
Court to provide taxpayers with a certain and practical 
method of appeal which it was aware was not afforded 
under common law rules is apparent from a reading of the 
House and Senate Reports which accompanied H.R. 10066, 
75th Congress, 3rd Session, ultimately enacted into law. 

House Report No. 2105, 75th Congress, states in part 
as follows: 


«c* * * Under existing law the right of appeal 
from the imposition of taxes does not exist in many 
instances, and in the few cases where it does exist, 
it is so inadequate and limited as to be of no practi- 
cal value. 

‘Any person aggrieved by an assessment shall 
within the time prescribed in the title appeal to the 
Board, and from the Board direct to the United 
States Court of Appeals for the District of Colum- 
bia. If the Board is established, a great deal of 
time will be saved in the disposition of tax appeals, 
a certain and practical method of appeal is af- 
forded taxpayers, and the payment of taxes will 
be substantially increased. 

‘‘ Appeal from the imposition of all taxes, except 
special assessments for improvements, is covered 
by title IX.”’ 


Senate Report No. 1612, 75th Congress, contains similar 
statements. 

The creation of the Tax Court and the jurisdiction con- 
ferred upon it in District of Columbia tax cases by the 
Congress was therefore clearly intended to be exclusive 
except in those instances in which jurisdiction was con- 
ferred upon a court of law under then existing common law 
principles relating to the recovery of taxes. Not until 1953 
was any indication made by this Court that the decision in 
Blanks v. Hazen was inapplicable in eases of District of 
Columbia taxes. That the Congress has consistently fol- 
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lowed the law as it was expressed in Blanks v. Hazen in its 
enactment of statutes relating to District of Columbia taxes 
is indicated by the provision in the District of Columbia 
Income and Franchise Tax Act of 1947, 61 Stat. 331, ch. 258, 
which contains in Title XV authority for appeal to the Tax 
Court from assessments of income and franchise taxes and 
which states: 


“See, 2. Election of Remedy.—The remedy pro- 
vided in section 1 of this title shall not be deemed 
to take away from the taxpayer any remedy which 
he might have under any other provision of law, 
but no suit by the taxpayer for the recovery of any 
part of any tax shall be instituted in any court if 
the taxpayer has elected to file an appeal with 
respect to such tax in accordance with the pro- 
visions of section 1 of this title.” 


Similarly, in 1949, the Congress in its enactment of the 
District of Columbia Sales Tax Act and the District of 
Columbia Use Tax Act, 63 Stat. 112, ch. 146, said in Section 
141(a) relating to appeals to the District of Columbia Tax 
Court from assessments of sales and use taxes: 


«<* * ® The remedy provided in this section shall 
not be deemed to take away from the taxpayer any 
remedy which he might have under any other 
provision of law, but no suit by the taxpayer for 
the recovery of any part of any tax shall be in- 
stituted in any court if the taxpayer has elected to 
file an appeal with respect to such tax with the 
Board of Tax Appeals for the District of Colum- 
bia.’’ 


In 1949, as in 1947 and 1938, the remedy which a taxpayer 
had for the recovery of improperly assessed taxes was the 
common law remedy which depended upon actual in- 
voluntary payment of the taxes sought to be recovered. 


It is evident that it was not the intention of the Congress 
to create a Tax Court for the District of Columbia which 
was to be merely an adjunct of the law courts of the District 
and which would function only in those cases where the ag- 
grieved taxpayer concluded, within ninety days from the 
date of assessment of a tax, that it was to his benefit to 
proceed in the Tax Court rather than to proceed within 
three years in a common law action for recovery of taxes 
alleged to have been illegally extracted from him. Since 
appeals to the Tax Court must be taken within 90 days 
from the notice of assessment of the tax appealed from 
(Section 47-2403, D.C. Code, 1951, Supp. VI), it is apparent 
that the practical effect of the District Court’s decision is to 
extend for 33 months the period within which appeals may 
be taken from taxes voluntarily paid. To hold that any tax 
paid by a taxpayer is paid involuntarily and under duress 
simply because there are laws regarding the recovery of 
taxes which, although assessed, have not been paid, is 
equivalent to a negation of the congressionally expressed 
limitation upon proceedings for the recovery of taxes. In 
fact, it is to be noted that the District of Columbia Tax 
Court act requires payment of the taxes as prerequisite 
to an appeal to the District of Columbia Tax Court. If, 
therefore, the payment of any tax to the District of Colum- 
bia is an involuntary payment, it follows that the Tax 
Court’s procedures are actually no different from those of 
any common law court because payment of a tax is a pre- 
requisite to a common law proceeding and that prerequisite 
has not been modified by the decision of this court in Dis- 
trict of Columbia v. American Security and Trust Company, 
supra. Stated otherwise, the condition for payment of a 
District tax as a prerequisite to an appeal to the District 
of Columbia Tax Court places that court in the same status 
‘as a common law court insofar as jurisdiction over tax cases 
is concerned. 
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I 


Appellee failed to exhaust his administrative remedy. 


In Panitz v. District of Columbia (1940), 72 App. D.C. 
131, 133, 112 F. 2d 39, this Court stated: 


‘It is, of course, elementary that one is required 
in tax procedure to exhaust the administrative 
remedies. [Citing First National Bank v. W eld 
County, 264 U.S. 450, 44 S.Ct. 385, 68 L.Ed. 784] 
It is equally well settled, however, that one need 
not appear before an administrative agency not in 
a position to consider the particular objection 
made. *** ”’ 


See also Tumulty v. District of Columbia, 69 App. D.C. 390, 
102 F. 2d 254, where this Court also stated the rule but 
added that one need not pursue his administrative remedy 
where the tax is void. 

In the instant case, by making application for the remedy 
and then instituting a common law action without waiting 


for a decision thereon, appellee has compounded a violation 
of the above stated rule relating to the exhaustion of ad- 
ministrative remedies. 

After the taxes herein had been assessed, appellee filed 
with the Assessor a claim for refund, sworn to on June 28, 
1957 (J.A. 60-61). After being sworn, appellee stated: 


| ‘The purpose of this affidavit is to make a claim 
under oath under the provisions of Title 12, Sec- 
tion 11 (a), Refunds, of the Income and Franchise 
Tax Law in force in the District of Columbia. This 
Glaim is made to the office of the Assessor for the 
District of Columbia and is for a refund of certain 
unincorporated business taxes paid to the District 
of Columbia as set out below. * * *”’ (J.A. 60). 


After setting forth the amounts of taxes and interest 
involved and making certain legal arguments in support of 
his claim for refund, appellee stated: 
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‘That this affiant does hereby request, as pro- 
vided by law, from the Assessor of the District of 
Columbia, a refund to him of the sum of $4,102.02, 
which he has paid to the District of Columbia as 
hereinabove set out as unincorporated business 
taxes.’’ (J.A. 61). 


By letter dated July 12, 1957, the Supervising Examiner 
of the Income and Franchise Tax Division requested appel- 
lee to submit certain information for use in determining 
questions raised by appellee’s claim for refund (J.A. 62-63). 
Thereafter, on July 18, 1957, without waiting for the Asses- 
sor to act upon his claim for refund and without proceeding 
further with his claim, appellee filed his complaint in the 
District Court seeking a recovery of the same taxes sought 
to be recovered in the pending claim for refund (J.A. 1-4). 
Appellee also sought to enjoin the District ‘‘from assessing 
and further processing any unincorporated business fran- 
chise tax against the plaintiff; and that it may be restrained 
from requiring the plaintiff to produce his books, records 
and data so that further assessments of such tax may be 
made.’’ (See Motion for Temporary Injunction). Appel- 
lee’s Motion for Temporary Injunction was denied by the 
District Court (J.A. 77). 

Section 11(a), Title XII of the District of Columbia 
Income and Franchise Tax Act of 1947 (Section 47-1586}, 
D.C. Code, 1951) specifically provides for the refunding by 
the Assessor of any overpayments of unincorporated busi- 
ness franchise taxes, except when assessed as a deficiency. 
That section provides for the filing of claims for refund, and 
states in part as follows: 


«c* * * Every claim for credit or refund must be 
in writing, under oath; must state the specific 
grounds upon which the claim is founded, and must 
be filed with the Assessor: * * *.”’ 


Section 11(a) specifically provides that the Assessor shall 
make a refund of any tax or part thereof which he deter- 
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mines was an overpayment. Section 11(a) further provides 
as follows: 


“¢* * * Provided, That if it shall be determined 
by the Assessor, the Board of Tax Appeals for the 
District of Columbia, or any court that any part of 
any tax which was assessed as a deficiency under 
the provisions of section 5 of this title was an over- 
payment, interest shall be allowed and paid upon 
such overpayment of tax at the rate of one-third of 
1 per centum per month or portion of a month from 
the date such overpayment was paid until the date 
of refund, and in addition thereto any interest upon 
such overpayment which was paid by the taxpayer 
shall be refunded.” 


It is thus seen that the administrative remedy provided 
by Section 11(a) of the Income and Franchise Tax Act of 
1947, supra, affords complete relief to a taxpayer who has 
made an overpayment of taxes imposed by that Act. In this 


case, the Assessor might have determined, on the basis of 
all of the evidence he sought from appellee, that appellee 
was not liable for any of the taxes in question. Apparently 
appellee thought otherwise. When requested to submit de- 
tailed information as to the scope of his rental activities 
and money lending activities, appellee responded by initiat- 
ing an action in the District Court for injunctive and other 
relief. 


Ill 


Appellee was, during the taxable years involved, engaged in 
the business of renting real property. 

Section 3 of Title VIII of the District of Columbia Income 
and Franchise Tax Act of 1947, 61 Stat. 346, ch. 258 (Sec. 
47-1574b, D.C. Code, 1951), imposes a tax upon the taxable 
income of every unincorporated business for the privilege 
of carrying on or engaging in any trade or business within 
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the District and of receiving income from sources within the 
District. Section 1, Title VIII, of the same Act (Sec. 47- 
1574, D.C. Code, 1951) defines the words ‘‘unincorporated 
business’’ as meaning any trade or business conducted or 
' engaged in by any individual (with certain exceptions not 
pertinent herein). Section 4(h) of Title I of the same Act 
(See. 47-1551¢(h), D.C. Code, 1951) provides that the words 
‘‘trade or business’”’ include the engaging in or carrying on 
of any trade, business, profession, vocation or calling, or 
commercial activity in the District of Columbia. 
i he District of Columbia contended in the District Court 
' that Dr. Brady was, beside his medical practice, engaged in 
: two distinct and separate businesses, i.e., in the business of 
renting real property during all of the years involved, and 
' in the business of lending money during the years 1955 and 
1955 (J.-A. 10-11). The District Court held that Dr. Brady 
was not engaged: (1) in the business of buying and selling 
real estate; (2) in the business of buying and selling notes, 
and (3) in the business of buying and selling stocks (J.A. 
69). 
: _ The facts pertinent to the rental of real estate by Dr. 
Brady are as set forth in the Statement of the Case, supra. 
| Whether or not a particular course of conduct constitutes 
| engaging in business must necessarily depend upon the 
: facts involved. Higgins v. Commissioner (1941), 312 U.S. 
' 212, 618. Ct. 475, 85 L. Ed. 783. This Court has accepted the 
well-settled definition of business as that which occupies 
the time, attention, and labor of men for the purpose of a 
livelihood or profit. Stone v. District of Columbia (1952), 
91 U.S. App. D.C. 140, 198 F. 2d 601. The franchise tax 
' returns filed by appellee clearly show that appellee provided 
services to his tenants. The District Court so found (J.A. 
72). It is clear that Dr. Brady’s activities in connection 
with the rental of real estate were continuous, regular and 
substantial over a period of approximately 40 years. 
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In Littlehales v. District of Columbia (1942), 75 U.S. 
App. D.C. 368, 130 F. 2d 402, this Court had before it the 
question whether the owner and operator of an office 
building and several apartment houses located in the Dis- 
trict of Columbia, to the tenants of which he furnished 
services such as light, heat, and gas, was engaged in a 
business or commercial activity in the District of Columbia. 
This Court, following its decision in District of Columbia v. 
Wardell, Receiver (1941), 74 App. D.C. 184, 122 F. 2d 202 
stated in the Littlehales case as follows: “ 


_ “Subsequent to the remand, but before the pres- 
ent hearing, we decided District of Columbia v. 
Wardell, Receiver, 74 App. D.C. 184, 122 F.2d 202. 
One of the questions in that case was whether a 
receiver of an insolvent national bank, in the 
operation of the bank’s Spore houses and office * 
buildings located in the District of Columbia, was 
engaged in business within the intendment of the 
District Revenue Act. In other words, were the 
rents collected by the receiver from buildings for 
which he furnished light, heat, gas, etc., derived 
from a ‘business * * * or commercial activity’ with- 
in the meaning of the Act? We answered this ques- 
tion in the afirmative. Adhering, as we do, to the 
view expressed in the Wardell case, we are of 
opinion that the business privilege taxes here in- 
volved were properly assessed against, and are due 
from, petitioner. * * *”’ 


See also District of Columbia v. Pickford (1949), 86 U.S. 
App. D.C. 17, 179 F. 2d 271, wherein the operation of an 
apartment horse was admittedly an unincorporated busi- 
ness. 

The District of Columbia Tax Court in Ben Lar Asso- 
ciates v. District of Columbia (1958) D.C.T.C. Docket No. 
1599, affirmed U.S. App. D.C. , 261 F. 2d 376, suc- 
cinetly summed up the situation when it stated: 
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«c# @ * Tf an individual should buy an apartment 
building, he would not in that transaction or at that 
point be carrying on an unincorporated business. 
If he should lease the building to some person and 
take no part in its operation, he still would not be 
carrying on an unincorporated business. District 
of Columbia v. Pickford, 86 U.S. App. D.C. 17, 179 
F.2d 271; Zonne v. Minneapolis, supra. If, how- 
ever, he should decide to operate the building with 
the supplying of services, ete., either by himself or 
through an agent, he would be engaged in an un- 
incorporated business. District of Columbia v. 
Pickford, supra, CF. Flint v. Stone Tracy Co., 220 
U.S. 107, 31 S. Ct. 342, 55 L. Ed. 389, Ann. Cas. 
1912B, 1312; Littlehales v. District of Columbia, 
75 U.S. App. D.C. 368, 130 F. 2d 402.”’ 


It is true that Dr. Brady, being a full-time practicing 
physician, did not, for the most part, personally operate the 
rental property. However, he employed agents to operate 
the property for him, and such practice is common in the 
business world. The apartment house in the Pickford case 
| ‘was operated by an agent of the taxpayer. See also Pinchot 
v. Commissioner (2 Cir., 1940), 113 F. 2d 718; Fackler v. 
_ Commissioner (6 Cir., 1943), 133 F. 2d 509; Gilford v. Com- 
' missioner (2 Cir., 1953), 201 F. 2d 735. 

The fact that appellee is engaged in the practice of a pro- 
fession does not prevent his being engaged in a business or 
_ businesses. In Fackler v. Commissioner, supra, the peti- 
tioner was a busy and successful lawyer who devoted all of 
his time to the practice of his profession. The Court there 
stated at page 511: 


«c* * * The fact may not be disputed that a person 
may engage in both a profession and a business 
[Mente v. Eisner, 2 Cir., 266 F. 161, 11 ALR 496] 
and the fact that petitioner was engaged in the 
practice of law does not at all negative the fact 
that he was also engaged in the business of operat- 
ing the building * * *.”’ 
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Appellee was, during the taxable years 1955 and 1956, engaged 
in the business of lending money. 


As stated in Argument II, supra, whether or not a 
particular course of conduct constitutes engaging in busi- 
ness must necessarily depend upon the facts involved. The 
facts pertaining to Dr. Brady’s money-lending activities 
are as set forth in the Statement of the Case, supra. The 
District of Columbia contended in the District Court that 
Dr. Brady was engaged during the years 1955 and 1956 in 
the business of lending money. The District Court held that 
Dr. Brady was not engaged in the business of buying and 
selling notes (J.A. 69). 

The years 1955 and 1956 are the only years for which Dr. 
Brady paid an unincorporated business franchise tax on 
income resulting from his money-lending activities (See 
Def.’s Exhs. 1 through 5). In 1955, Dr. Brady made 10 
loans in the total amount of $111,550.00 and in 1956, he 
made 6 loans in the total amount of $53,150.00 (J.A. 58-59). 
All of appellee’s loans were secured by first trust notes on 
real estate. Dr. Brady has been making an average of 6 or 7 
loans a year, in substantial amounts, for a period of well 
over 20 years. In the language of the Court in Maloney, 
Collector of Internal Revenue v. Spencer (9 Cir., 1949), 172 
FP. 2d 638, at page 640: 


‘‘Here the taxpayer’s activities were ‘extensive, 
varied, continuous and regular’ as in Daily Jour- 
nal Co. v. Commissioner, 9 Cir., 135 F. 2d 687, 688, 
and Miller v. Commissioner, 9 Cir., 102 F. 2d 476. 
Here is the ‘frequency and continuity of the trans- 
action’ resulting in a business status of Commis- 
sioner v. Boeing, 9 Cir., 106 F.2d 305, 319, cer- 
tiorari denied 308 U.S. 619, 60 S. Ct. 295, 84 L. Ed. 
517. Here the taxpayer was engaged in two busi- 
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nesses as in Daily Journal Co. v. Commissioner, 
supra, 135 F. 2d 689, and Harvey v. Commissioner, 
9 Cir., 171 F.2d 952. Like the instant / fease are 
Fackler v. Commissioner, 6 Cir., 133 F.2d 509; 
Kales v. Commissioner, 6 Cir., 101 F.2d 35, 122 
A.L.BR. 211; Foss v. Commissioner, 1 Cir., 75 F. 
2d 326. 

‘‘Here is the ‘regularity’ as distinguished from 
the ‘isolated or occasional transactions’ of Burnet 
v. Clark, 287 U.S. 410, 424, 425, 53 S. Ct. 207, 77 
L. Ed. 397 and Dalton v. Bowers, 287 U.S. 404, 53 
S. Ct. 205, 77 L, Ed. 389. * * * ”’ 


In Stone v. District of Columbia, supra, this Court held 
: that the taxpayer, who was engaged in the purchase of 
second trust notes at a discount, was engaged in the 
business of lending money on real estate. Dr. Brady did not 
always personally investigate the credit of the person 
applying for the loan, or the value of the property which 
was to be the security for the loan. However, Dr. Brady 
' did inspect the property once in a while, and was generally 
| familiar with the property upon which he loaned money. 
Dr. Brady was known to at least two real estate firms as a 
' gource of first trust money. Dr. Brady depended a great 
i deal upon the word of his agent, Sullivan Bros., who acted 
: as the real estate brokers in his loan transactions, and who 
did investigate the security and the person applying for 
the loan. 

In Cushman v. United States (D.C., Ariz., 1956), 148 F. 
' Supp. 880, the Court held that the taxpayer, who had made 
21 separate loans from 1944 through 1951 totaling 
$288,352.51 to various individuals, was engaged in the 
business of lending money during the year 1950. In the 
year 1950, the taxpayer had made but two loans totaling 
$116,000. 

In Minkoff v. Commissioner, T.C. Memo. 1956-269, CCH 
Dec. 22,056(M), the United States Tax Court found that 
- during the five-year period from 1944 to 1949 the petitioner, 
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Hyman R. Minkoff, had made more than 40 individual loans 
secured by mortgages, deeds of trust or other forms of 
security to various persons totaling over $300,000. The Tax 
Court stated in its opinion as follows: 


“By virtue of the substantial number and 
amounts of loans which Hyman R. Minkoff made 
from 1944 to 1949, we found that he was in the 
business of lending money for profit, and that the 
bad debts claimed by him and Lucia on their re- 
turns for 1946 and 1947 were deductible as business 
bad debts.’’ 


From the statement of facts, it will be seen that Dr. Brady 
made 16 loans during the years 1955 and 1956 in the total 
amount of $164,700.00. Appellee’s loans for the five-year 
period 1952 through 1956 were 36 in number totaling 
$331,950.00. The number of loans made during this period 
coincides with the testimony of Mr. Sadler, an employee of 
Sullivan Bros., that Dr. Brady averaged from 6 to 7 loans 


a year over a period of ‘‘much more than 20” years. 

Robb v. District of Columbia, 80 U.S. App. D.C. 246, 152 
F. 2d 283, involved a corporation engaged, inter alia, in the 
business of making loans on notes secured by deeds of trust 
on real estate. Robb had purchased at foreclosure 5 parcels 
of real estate as the result of default in payment of the 
mortgage notes thereon. Two of the properties were sold 
in 1942 and petitioner reported the profit as arising from 
the sale of a capital asset. This Court affirmed the Board of 
Tax Appeals in holding that the profits from the sale were 
ordinary income and therefore taxable. This Court stated 
at 80 U.S. App. D.C. 247: 


‘«Here, as we have seen, a part of petitioner’s 
usual ‘trade or business’ was, in point of fact, in 
lending money on real estate security. The return 
to it might be through the repayment of the money 
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with interest or as collection through foreclosure. 
It was just such transactions as those we are con- 
cerned with here, which occupied its time, attention 
and labor, all to the end of profit and gain in the 
usual course of its business.”’ 


See also Wardman Real Estate Inv. Corp. v. District of 
Columbia, 80 U.S. App. D.C. 248, 152 F. 2d 285. 

In the District Court, appellee stressed the fact that fore- 
closures were rare, and that he held all of his notes until 
maturity. That contention is answered in Stone v. District 
of Columbia, supra, where this Court, after referring to its 
decision in Robb v. District of Columbia, supra, stated at 
91 U.S. App. D.C. 142: 


«<* © ®© From this it will be seen that lending 
money on real estate is engaging in a trade or 
business, and sale of a note—or of substituted 
realty—is no more than collection. The fact that 


petitioner holds his notes until maturity is not 
pertinent to the question of whether he is engaging 
an business. (Italics supplied) 


The loans made by Dr. Brady were frequent and sub- 
stantial and were made continuously and regularly each 
year for a period of well in excess of 20 years. The fact 
‘that, as of January 1, 1952, Dr. Brady had 113 first trust 
notes on hand in an estimated total amount of between 
$750,000 and $800,000, supports this view. The making of 
“these loans regularly and frequently and in substantial 
amounts, together with the refinancing transactions which 
are described in the Statement of the Case, supra, and the 
' manner in which they are transacted, constitute the very 
essence of “business”? or ‘‘commercial activity,’’ and ren- 
der the income resulting therefrom subject to tax as unin- 
corporated business income. 
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CONCLUSION 


For the foregoing reasons, the judgment of the District 
Court should be reversed. 


Respectfully submitted, 


Cuester H. Gray, 

Corporation Counsel, D.C., 

Muzton. D. Korman, 

Principal Assistant Corporation 
Counsel, D.C., 

Henry EB. Wrxon, 

Assistant Corporation Counsel, D.C., 

Leo J. Exxzic, Jz., 

Assistant Corporation Counsel, D.C., 

Attorneys for Appellant, 

District Building, 

Washington 4, D.C. 
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focus with the evidence in the case and the findings of the Court below 
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Appellee. 


ON APPEAL FROM A JUDGMENT OF THE UNITED 
STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant offered no testimony at the trial. 


In the opinion of appellee appellant's Statement of, the Case con- 


tains some inaccuracies and omissions. 


The practice of medicine has been appellee's sole occupation 
since 1915. (JA 11). 


When a young medical man he was taken by his father to the then 
president of the American Security & Trust Company and he was 
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advised by him to invest his money in first trust notes and real estate. 


This over the years appellee has always done. (JA 31) 


Appellee paid the taxes which are the subject of this suit, 
$4,102.02, including the penalties shown on the bills rendered to him by 
appellant, with two checks, both marked ''Paid Under Protest" (Ptf. Exs. 
1-2-3, JA Pgs. 47 thru 53). 


Appellee paid this unincorporated business tax under duress. He 
testified that he paid the taxes after consulting with his lawyer and with 
the knowledge that there could be penalties for non-payment, also 
attachments against his bank account, possible criminal action. (JA 13). 
Even as a layman he knew that his bank account was subject to levy. 

(JA 20). The franchise tax bills rendered to appellee by the District of 
Columbia bore penalties on their face, already accumulated in the sum 
of $118.38. (JA 47-48-49), 


Appellee's real estate holdings are mostly small dwellings, pur- 
chased and held over the years and located in the general city vicinity 
of his medical office, 35 New York Avenue, N. W. Appellee’s properties 
are set out in the record (JA 54-55-56-57), and as shown he owned some 
14-15 properties and their locations and brief descriptions are furnished; 
on the right hand side of each page, though not marked but so testified at 


the trial, are indicated the years each property was acquired. 


Appellee never bought and re-sold a piece of property for profit 
or gain; he seldom sold a property once acquired, he held only for in- 
vestment; in over 40 years he has made not more than five sales of his 
properties; he sold then not for profit but because of changes in the 
property that might effect his investment. (JA 14). Over the 40 years 
of his investment career appellee has owned only two properties rented 
for commercial use; a small barber shop at 1320 North Capitol and 
owned since 1919 and a small store at 320 D Street, N. E., owned since 


1943. Both have apartments overtop and each entire building is rented 
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to one person. Appellee has owned two apartment houses, 1438 Meri- 


dian Street, 25 units and one in nearby Virginia, 41 units. The Virginia 


apartment is not concerned in this tax case. 


For the entire 40 years appellee has owned property Sullivan Bros. 
Inc., real estate brokers, have collected his rents; they were his real 
estate agents; collecting rents, handling repairs, complaints, paying 
taxes and bills; and rendering Dr. Brady monthly statements and checks 
and did charge the usual brokerage fee of 5%. Sullivan Bros. also ad- 
vised appellee on his first trust investments; they had notes for sale in 
their office; they had investigated the properties upon which the notes 
were secured and made recommendations to him. He testified that 99% 
of his note investments are secured on private residential properties, 
usually purchasing the notes through Sullivan Bros., though some from 
other brokers. Over the years Dr. Brady has invested most of his 
money in first trust notes, purchasing and holding for investment only. 
He never sold a first trust note. (JA 15). He never dealt in, he has 
never owned, a second trust note. (JA 15). After the note had been ac- 
quired it was placed by Dr. Brady in his bank, American Security & 
Trust Company, for collection of the interest and said interest as paid 
was duly credited to his account and periodic statements rendered by 
the bank as to the status of the interest payments. The bank made no 
charge for this service. As stated above Dr. Brady never sold a first 
trust note, as the notes came due he either renewed them or if paid off 
he re-invested the money. (JA 15). He had many renewals. On pages 
JA 58-59 are shown Dr. Brady's note holdings and, as indicated, the 
letter X marks renewals or re-financed transations. Of 11 loans in 


1952 8 were refinance transactions. (JA 33). 


Dr. Brady had no interest in Sullivan Bros. only as a client. 
(JA 42). 


Dr. Brady never personally handled his rent or interest collec- 
tions; he never dealt with an individual. (JA 25). 
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Over recent years, perhaps past five, Dr. Brady has purchased 
some stock and he holds it for investment only. He has never sold any 
stock. (JA 15-16). 


Dr. Brady's only office or employees have to do with his medical 


practice; he has no office, no employees and pays no salaries in con- 


nection with his investment holdings. (JA 17-34). 


Dr. Brady rendered no services to his tenants, except the apart- 
ment house; his properties being family dwellings are such that no 
services go therewith. A study of the deductions shown in Exs. 4-5 
(JA 67-68) and claimed by appellant to show services rendered, will 
show that the deductions claimed are almost solely connected with the 
overall general ownership of property, such as repairs, management 
fees, water rents, insurance, licenses, advertising, architect, plans and 
permits, court costs, (doubtless L & T cases in the Municipal Court). 
Over the two year period shown the only deductions that could be con- 
sidered service to tenants are trash removal, $140.00; janitor's sup- 
plies, $56.50; utilities, $15.23; oil burner service, $22.00 and total for 
fuel, $766.25; all service doubtless had to do with the 25 unit apartment 
owned by Dr. Brady at 1438 Meridian Place, N. W. 


Dr. Brady filed no unincorporated business tax returns for 1952, 
1953 or 1954 until the insistence of the tax officials of the District of 
Columbia was brought to bear against him; he did not think of himself 
aS an unincorporated business. He fought this taxation all the way and 
finally paid under protest and duress. He requested appellant to refund 
to him the taxes he had paid and such was not done; he elected to and 
did file suit under his common law remedy; no other court action being 


pending elsewhere when the suit was filed. 


In the preliminary stages of this litigation, by prayer in the com- 
plaint and motion, appellee sought to restrain appellant from further 
proceeding with this unincorporated tax levy against the appellee pend- 
ing the determination of the suit filed. In its Statement of Case 
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appellant emphasizes this fact in italics. No need for that. The motion 
was promptly denied by the Court and that was the end of it. 

The findings of the Court below in this case were correct and a 
proper judgment has been rendered. | 


SUMMARY OF ARGUMENT 


1. The appellee paid the taxes involved involuntarily and under legal 


duress. 
2. Appellee elected to file suit under his common law remedy. 


3. The appellee was never engaged in the business of renting real 
estate; he was never engaged in the business of lending money; he was 
never engaged in an unincorporated business within the meaning of the 


District of Columbia unincorporated business franchise tax law. 


ARGUMENT 
i, 


APPELLEE PAID TAXES INVOLUNTARILY AND UNDER LEGAL DURESS 


The first case which appellant cites is the court decision which 


governs this phase of this appeal and is the case upon which appellee 


relies. 


District of Columbia v. American Security & 
Trust Company, 92 U.S. App. D.C. 33, 


202 F. 2d 21 
The uncontradicted testimony of Dr. Brady was that he had con- 
sulted counsel before he paid these taxes; however, even as a layman, 
he was aware that penalties could be assessed against him; his property 
and bank accounts could be attached and that even criminal action was 
possible. Dr. Brady's situation was the same as American Security & 


Trust Company, even more so, for he was a layman. We may assume 
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he is no longer young and he is not the one to bare his breast to public 
ridicule if publicity came upon him. He would not want his patients or 
friends to read about Dr. Brady's bank account being attached for taxes 
or him publicized as a tax delinquent. Penalties in the amount of 
$118.38 had already been assessed and showed on the tax bills presented 
to him by the appellant. The payment was involuntary for he so indi- 
cated on his two checks in payment "Paid Under Protest". To quote this 
Court, appellee did not have'the high standard of pluck and manhood to 
stand up to it; he was afraid; he paid involuntarily and under legal 


duress. 


q. 
APPELLEE FILED SUIT UNDER HIS COMMON LAW REMEDY 


After his payment, involuntarily and under duress, of the 
$4,102.02, including penalties, assessed and billed against him by the 
District of Columbia, appellee requested that this sum be refunded to 
him. This refund was not made} He did elect to pursue his common 
law remedy and he did file suit in the District Court, as he had his 
right to do, and did obtain the judgment from which this appeal is taken. 
This right is preserved to appellee, and others, under the provisions 


of Title 47, Sec. 1593 a, D. C. Code, 1951 Ed. 
Title 15, Sec. 2, Income and Franchise Tax law. 


"Sec. 2. Election of Remedy.--The femeay 
provided in section 1 of this title shall not be 
deemed to take away from the taxpayer any 
remedy which he might have under any other 
provision of law, but no suit by the taxpayer for 
the recovery of any part of any tax shall be in- 
stituted in any court if the taxpayer has elected 
to file an appeal with respect to such tax in ac- 
cordance with the provisions of Section 1 of 
this title.” 


No Court action was pending at the time this suit was filed. 
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APPELLEE WAS NOT ENGAGED IN THE BUSINESS 

OF RENTING REAL ESTATE NOR IN THE BUSINESS 
OF LOANING MONEY AND HE IS NOT LIABLE FOR 

UNINCORPORATED BUSINESS TAX. 


Appellee joins for reply the contentions of the appellant that ap- 


pellee was engaged in the business of renting real estate and in the 


business of loaning money. 


The facts and the evidence are most important in this case and to 
this appeal and at the risk of repetition they will be speoy discussed in 


this argument. 


As appellant contends that appellee is engaged in business, it may 
be well to discuss first as to when one is engaged in business as dis- 
tinguished from one who owns property, originally purchasing it for and 
holding unto it solely for investment purposes. This Court in its opinion 
in the case of Stone v. District of Columbia, 91 U.S. App. D.C. 140, 198 
F. 2d 601 has made pertinent statements which guide and govern in this 
present case. The Court has laid down general principles of law such 
as: : 

"whether or not a particular course of conduct con- 


stitutes engaging in business must necessarily 
depend upon the facts involved." 


"and the answer to that question, 'the facts’ will be 
dispositive of this appeal." : 
The Court defines what is meant by being in business: | 


"that the well settled definition of business as that 
which occupies the time, attention and labor of 
men for the purpose of a livelihood and profit." 


The Court differentiates between business and investments: 


"whereas investments in securities differ in that 
funds so invested are used by others, with the com- 
pensation of the investor dependent upon the results 
obtained and dividends or interest paid." 
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This Court in D. C. v. Ben Lar Associates, et al., U. S. App. D.C. No. 
14,336, October 23, 1958, rules and guides as to the acts and conduct of 
the individual in relation to the property in determining whether the 
individual becomes an incorporated business: 
"We are satisfied upon consideration of the record 
as a whole that the Tax Court might properly con- 
clude from the nature of the acts of the individuals 
and their conduct in relation to the property that 
the gain from its sale was received by the respond- 
ents as four individuals and not by an unincorporated 
business." 
There is great differentiation between the Stone case and this 


Brady case. Mr. Stone did everything that Dr. Brady did not do to put 


himself into business; devoting his energy and funds to second trust 


notes at a discount, he was known as a source of second trust money, 
he did all the work, made his own collections and kept records of pay- 


ments. 


If on the facts, the evidence and the record of this case Dr. Brady 
is adjudged to be in the business of renting real estate and in the busi- 
ness of lending money, then nearly everyone owning property and 
securities for investment purposes only and fortunate enough to derive 
therefrom more than $5,000.00 per year, then all are in the same 
situation and all are in the category of an unincorporated business; and 
that would include the professions, clergymen, jurists, housewives, 


even people who have reached the status of retirement. 


What are the facts in this case as shown by the evidence and the 
record: 


Since 1915 the sole occupation of Dr. Brady has been the practice 
of medicine; early in his medical career he took the advice of a bank 
president, the same bank with which he still does business, to invest 
his money in first trust notes and real estate. This was good advice 
and Dr. Brady stuck by it and for more than 40 years he has invested 
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his money in that manner. Over the years, piece by piece, little by 
little, he acquired and held unto real estate and first trust notes; he 
testified he purchased for and held for investment purposes only; he 
seldom sold a property, he never sold a note. Dr. Brady's wealth did 


not come all at once, he acquired it over the years; he was no doubt an 


acquisitive man and that is to his credit. 


First as to Dr. Brady's real estate holdings: It was his testimony, 
uncontradicted, that his real properties consisted mostly of small 
dwellings and located in the general vicinity of his medical office. 

Pltfs. Ex. 4 (JA 54-55-56-57).shows Dr. Brady's real estate holdings 
for the years 1952 through 1957, the years involved in this tax question 
and showing the location of the properties, brief descriptions and dates 
acquired; said dates acquired being shown in the right hand column. 
There is very little change shown in the properties, for Dr. Brady 
testified he seldom sold a property. He bought and held unto for invest- 
ment; over the past 40 years, he testified, he had sold not more than five 
properties and none for profit, selling only when changes in the property 
affected its investment status. He did not handle his rents, he did not 
contact his tenants. Sullivan Bros., Inc., a real estate firm, were his 
property agents through all the years; they collected rents, handled 
repairs, complaints, paid taxes and bills and rendered Dr. Brady a 
monthly statement and for their services charged the usual broker's fee 
of 5%. Over the years Dr. Brady has owned two properties which he has 
rented for commercial purposes, both small: a barber shop at 1320 
North Capitol Street, acquired in 1919 and a store at 320 D Street, 
Northeast, acquired in 1943; both properties have dwelling quarters 
over top, and each is rented in its entirety to one person. Are these the 
commercial properties which cause the appellant to state to this Court 
in its preamble to its Questions Presented: 'Where appellee for a 
period of approximately 40 years has owned and operated numerous 
pieces of commercial real property". That statement is on very thin 


ice. Appellee has owned two apartment houses, one in the District of 
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Columbia, located at 1438 Meridian Place, Northwest, 25 units, and one 
in nearby Virginia, 41 units. The Virginia apartment is not concerned 


in this tax case. 


About Dr. Brady's secured note holdings, it was appellee's testi- 
mony, uncontradicted, that the most of his money was invested in first 
trust secured notes, purchased and held by him solely for investment. 
He testified that he never sold a first trust note; he testified he never 
dealt in, he never owned a second trust note. Most of his note invest- 
ments were purchased through Sullivan Bros., Inc.; who, like most real 
estate brokers in Washington have first trust secured notes for sale; 
notes on which they have investigated the security and would recommend. 
Dr. Brady relied upon them though he has purchased some notes from 
other brokers. Dr. Brady did not lend money, he purchased notes which 
he held for investment. Appellant surely must realize the wide gulf of 
difference between lending money and purchasing notes and securities. 
A man in the business of loaning money turns it for profit, over and over 


again. Dr. Brady never sold a first trust note. 


Appellant's statement that Dr. Brady was known as a source of 
money to loan is not based on any evidence in this case and appellee 


does believe that this language was suggested to appellant by this 


Court's wording in the Stone case. Without any foundation, appellant is 


trying to allege this as a fact into this case. If such were a fact and 
Dr. Brady were so known to be a source of money to lend, surely the 
appellant with its vast sources of investigation would have produced 

some testimony to that effect. 


Appellee never handled his note interest collections, once pur- 
chased the notes were placed for interest collection in the American 
Security and Trust Company and as the interest was paid credit was 
made to appellee's account; and periodic statements were rendered to 
Dr. Brady as to the status of the notes, for which service the bank made 
no charge. Even in the case of a delinquency Dr. Brady took no action; 
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it was turned over to Sullivan Bros., Inc., and Mr. Sadler of that firm 
testified that his office, having originated the loan, felt responsible to 
see to the interest payments. When Dr. Brady's notes became due he 
renewed them, or if paid off, he re-invested the money in first trust 
notes. Dr. Brady made many such renewals and re-investments, as 
much as possible he stuck to the same notes. Plaintiff's Ex. 5 (JA 58- 
59) sets forth Dr. Brady's first trust note holdings and as indicated on 
the exhibit the letter '"X" marks Re-financed Transactions. They are 
many; it was testified that in 1952, 8 out of 11 transactions were re- 


newals. 


Dr. Brady's only interest in Sullivan Bros., Inc., was as a client, 
a firm with which he had done business over the years, trusted and 
relied upon. 99% of Dr. Brady's notes were secured on family dwelling 
properties. Dr. Brady was very positive in his testimony that he never 
handled or dealt in his investment transactions, as he stated, he never 
dealt with an individual; he left the handling of his real estate to Sulli- 
van Bros., his note investment interest to his bank and he gave his full 
time to the practice of medicine; and he must have been busy with that 


for it is his testimony that he has two other men associated with him. 


Dr. Brady testified that in connection with his investments he had no 


office, no employees, and he paid no salaries. 


Appellant has made three inaccuracies in its argument; that Dr. 
Brady owned and operated numerous pieces of commercial real prop- 
erty; that he was known as a source of money to lend; and that he 
furnished services to his tenants. Appellant's imagination may be 
blamed for the first two inaccuracies; as to the last appellant relies 
on appellee's statement of deductions claimed and shown on JA 67-68; 
and appellant must not have given it much of a study before he relied 
on it. The deductions there claimed and which appellant alleges showed 
services by appellee to tenants really are not such at all. They are 
expenses connected with the general overall ownership of real estate 
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such as repairs, management fees, water rents, insurances, licenses, 


advertising, architect, plans and permits and court costs fee (doubtless 


having to do with L & T cases in the Municipal Court). Over the two 
year period shown total actual expenses for services were: trash 
removal, $140,50; utilities, $32.11; janitor supplies, $56.60; oil burner 
service, $22.00; total fuel, $776.25. Doubtless these services were in 
connection with the 25 unit apartment at 1438 Meridian Place, N. W. 
Even a look, much less a study, of appellee's other properties owned 
would show that these properties are mostly private dwellings and do 


not carry services. 


As to appellee's stock holdings. Over the past few years, five or 
so, appellee has purchased and holds for investment certain stocks. 
He has sold none. Surely the appellant does not contend, or at least he 
does not argue, that his stock holdings tend to make the appellee into 
an unincorporated business. Yet, there is no difference; the real 
estate, the secured notes and the stock are all the investment of capital 


and the holding for investment income. 


It is difficult to understand appellant's contention that appellee is 
an unincorporated business. Every act of Dr. Brady about his invest- 
ments was that of an individual with investments. He did not trade in 
real estate, he did not buy and sell it for profit, he held it for a rental 
investment. He did not loan money, he purchased secured notes and 
held for interest investment; he did not trade in them, he never sold a 
note, and re-financed as much as possible in the same properties. 
Basically all investments are the hiring out of capital to others for 
interest or dividend or rent; whether that capital be stocks, first trust 
notes, savings accounts in banks or loan associations, United States 
bonds, all are the same; the money is used by others and they pay the 
investor for its use. Would Dr. Brady have been alleged to be an un- 
incorporated business if he had elected to invest his money in stocks, 


savings accounts, Government bonds or in any of the many securities 
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that may be purchased and held for investment. What is the difference 
between these and the ownership of real estate and first! trust notes pur- 
chased and held for investment only. None. In any case the investor 
puts up the money and it brings in to him rents, interest or dividend, 
call it what you may. As this Court said in the Stone case, investment 
in securities are funds used by others with compensation to the investor 
dependent upon the results obtained and dividends and interest paid. 
This counsel several times has cited the Stone case and he does so be- 
cause it gives good law and guides in this case, even though the facts 
and evidence in the Brady case are so different from the facts and evi- 
dence in the Stone case as to stand out Dr. Brady eminently as acting 


solely as an individual and not as an unincorporated business. 


Appellant's bald statement that Dr. Brady was in the business of 
loaning money just is not so and there is no evidence to support it. It is 
a matter of plain business knowledge that one cannot deal for profit in 
first trust notes. They, of all securities, are strictly for investment. 
They never fluctuate even as the safe stocks may do. One buys for the 
face value and at the end of the note term one gets back exactly the face 
value, that and nothing more; in the meantime the holder receives as 
the compensation of his investment the interest provided. There is no 
profit, there is seldom a loss, and that is what makes secured notes the 


safest of investments; good for widows, good for people unexperienced 


in business and, the appellee thought, good for him. There is no evi- 
dence, not even the pointing of a finger, that Dr. Brady ever took a com- 
mission or received a gratuity for any note he purchased. As this Court 
has stated, again the Stone case, a man to be in business must put some- 
thing into it, his time, attention and labor and none of these has Dr. 
Brady done. He purchased his real estate, his notes and his stock and 
he held them for interest only; he seldom sold a property, he never sold 
a note, he never traded or tried to profit from his holdings. He never 
personally dealt with or contacted his tenants or the properties upon 
which his note investments were secured. He testified that occasionally 
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he would drive by and look at a property upon which Sullivan Bros. had 
recommended that he purchase secured notes, but it did not mean much 


and he was not much wiser for looking. He relied upon Sullivan Bros. 


He devoted his time solely to the practice of medicine and while he 


owned his investments he never handled any. 


This is a case of over-enthusiastic taxation. If appellant is up- 
held upon the facts and evidence in this case in its attempt to bring Dr. 
Brady into the bracket of an unincorporated business and to levy a tax 
against him, where will it go from there? It may well be surmised 
that this tax originated somewhere down the line in the tax office of the 
appellant; someone, maybe noting Dr. Brady's income tax returns, 
showing his affluence, decided to try and latch a further tax onto it; and 
after Dr. Brady, unto others. Where to stop? If Dr. Brady is held to 
be in the business of renting real estate and in the business of loaning 
money; if Dr. Brady no longer stands as an individual and is held to be 
an unincorporated business, then the flood gates have been opened and 
investment holders, that is investment holders who hold solely for 
investment, are in peril. Standing flat on the evidence, if ever a man 
purchased and held real estate and securities entirely and solely for 
investment, it is Dr. Brady. No sales, no profits, no dealings. He 
bought and held for investment only. If the appellant is upheld in this 
case, then the tax office could classify anyone holding substantial 
investments as an unincorporated business and call upon them to file 
a return as such and that would mean, as stated before, everyone 
holding for investment. It could lead to a dangerous situation; one may 
even go further. It would so lead. 

The Court below was right in its findings of fact made that Dr. 
Brady was not engaged in the business of buying and selling real estate, 
notes, or stock, and in its conclusions of law that Dr. Brady was not 
engaged in business in the District of Columbia within the meaning of 
the Income and Franchise Tax Law of the District of Columbia and that 
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the judgment of the Court based upon its findings and conclusions 


should be sustained. 


CONCLUSION 


It is respectfully submitted that the judgment of the Court below 
| 
should be affirmed. 


Respectfully submitted, 


DAVID L. RIORDAN 


Woodward Building 
Washington 5, D.C. 


Attorney for Appellee. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,940 


DISTRICT OF COLUMBIA, 
Appellant, 


JOHN CHESTER BRADY, 


Appellee . 


ON APPEAL FROM A JUDGMENT OF THE UNITED 
STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


PETITION FOR REHEARING IN BANC 


Comes now the appellee, by his attorney, and moves this Honorable 
Court to permit rehearing before the Court in banc. It is respectfully 
suggested that the issues summarized below are most appropriate for 


consideration by the full Court. 


The case presents a very critical and practical question, one 
which involves taxation on properties, both real and personal, purchased 
and held by individuals for investment; not only does this decision con- 
cern the tax on appellee's investments, but it also concerns taxation on 
the individual investment savings of many other people; it is a question 
of important concern in the individual taxation field. : 
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This was a divided decision, Chief Judge Prettyman and Judge 
Fahy being on the majority and Judge Bastian the minority. Judge 
Bastian rendered what lawyers like to call a "strong dissent” and because 
appellee feels the dissent better and more properly sets forth the true law 
governing this case and the general phases of the law involved, and be- 
cause of the importance of the law concerned to so many people, the 


personal investment field, that this Court in banc should review it. 


This petition for review is addressed principally to Part 3 of the 
decision, Alleged "Businesses"; Parts 1 and 2 were decided favorably 
to appellee and Part 4 was remanded for further consideration. Part 3 


is the important part of and the crux of the decision. 


Briefly, Dr. Brady, the appellee, a practicing physician for plus 
forty years, over the years invested his savings in small real estate 
and first trust secured notes, mostly the latter; being successful in 
his medical practice and acquisative, over the years he accumulated 
a substantial fortune. These notes he accumulated over the years, 
buying 95% of them through the real estate firm of Sullivan Brothers, 
who, like other real estate firms in the District of Columbia had such 
notes for sale. He never purchased a second trust note, he never sold 
a first trust note; he purchased and held solely for investment. Always 
his occupation was practicing physician. His uncontradicted testimony 
was that he always made his purchases through Sullivan Brothers, he 
never dealt with an individual, and his bank made his interest collections 


and credited same to his account. 


If such as appellee, by his purchase and holding of first trust 


notes, becomes thus an unincorporated business, then too is everyone 
who invests his savings in securities, and such could include notes, 
stocks, Government bonds, even savings accounts, if one is fortunate 
enough to have "continuous, frequent and regular" dealings therewith. 
May lexample. A retired person through his broker makes profitable 


dealings in stocks. Buying and selling, his dealings are "continuous, 
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frequent and regular" and also profitable; does he thus become an 


unincorporated business? What distinction is there, or could there 


be, between receiving interest from first trust notes or clipping coupons 
or cashing dividend checks from stock investments or Government bonds ? 
Appellee could go on with examples, but he would prefer to leave the pos- 
sible results of this decision to the imagination and determination of the 


judges who may read this petition. 
The majority decision reads, quote: 


"(a) TheAlleged Business of Lending Money. We 
find that appellee was engaged in the business of 
money lending during the taxable years 1955 and 
1956, and we so rule.” 

The suit involved the years 1952, '53, '54, "55 and '56, so appellee 
assumes he was found to be not so engaged during the first three years 
stated above. The statement in the majority opinion that during the tax 
years 1955 and 1956 the appellee made 16 loans for a total of $164,700 
is not correct and an examination of J .A. Page 59 will so show. As shown 
by the indication '"X", of these 16 transactions, 7 were note renewals, for 
the amount of $95,700, nearly two-thirds of the transactions. These 
renewals may have been of notes held by appellee for many years. The 
renewal of a note is far and away from making a loan or even buying a 
note. This Court in banc is asked to examine J.A. Page 59 and on this 
ground alone this case should be reviewed by the Court in banc. True 
this page shows appellee to be affluent, but it shows he is not a money 
lender. These two years were picked out for special mention in the 
majority opinion. Does being affluent and owning a number of notes 
make one a money lender? J.A. Pages 58-59 show that appellee made 


many renewals of the notes owned by him. 


The majority opinion culls the evidence. All the evidence was 
uncontradicted, for appellant put in no testimony. It is difficult to cull 
evidence in an opinion and in this case even a cursory reading of the 


evidence in the case would be of help to this Court in banc. 
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The case cited in the majority opinion, Mudgrove v. Gibbs, 
decided in 1787, and distinguishing between money lending and buying 
of notes is in no way unfavorable to the appellee and counsel would 


gladly have cited it if he had known of its existence. 


Doubtless larger firms, such as Saul Company and Shannon & 


Luchs, having notes for sale to investors, have clients whose note 
investments are as large or larger than appellee's. Widows, retirees, 
and even lawyers or judges may have large note activities with these 
companies and are "continuous, frequent and regular" in their dealings. 
Are they unincorporated businesses? And if not how can such people 
be distinguished from appellee, who has elected to make his note pur- 
chases through Sullivan Brothers? | 


The Stone case was cited by appellee solely for its negative value 
to him. This case laid down what was a money lender and the evidence 
shows appellee to be entirely without the legal confines of this case. 
Judge Bastian in his dissent well distinguishes this appellee from the 
Stone case and it is very difficult to see how the majority can bring 
him within it when all the evidence is considered. 


The majority opinion cites appellee's note holdings, some three 
quarters of a million dollars. That fact deserves little consideration 
in this case. This money was all in first trust notes, purchased and 
accumulated over many years. Large note ownings do not make one 


a money lender. 


The minority opinion of Judge Bastian says ich in its last 


paragraphs: 


"I respectfully suggest that if appellee in this case 
is engaged in business, then so is every peneon 
who puts his savings to work. yy 


And that includes us all. 
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Appellee feels that the minority opinion is the better reasoned and 


more properly sets forth the law which should govern in this case; and 


in the light of its reasoning the majority should reexamine their decision 
and this Court in banc by a rehearing of the case should provide a place 
so todo. If this decision is in error, it is not only the error of the two 


judges in the majority, it is the error of the entire Court. 


Appellee and his counsel realize that this is a busy Court and re- 
hearings are not encouraged. But sometimes a majority may be in er- 
ror and in view of Judge Bastian's strong and enlightened dissent, this 


decision should be reviewed by the Court in banc. 


CONCLUSION 


Wherefore, it is respectfully suggested that this Court's discre- 
tion would be most appropriately e? ercised by an order for a rehearing 


before the Court in banc. 


Respectfully submitted, 


DAVID L. RIORDAN 


Woodward Building 
Washington 5, D. C. 


Attorney for Appellee 
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CERTIFICATE OF SERVICE 


I hereby certify that a copy of the aforegoing Petition for a 
Rehearing was served Personally, on Office of Corporation Counsel 
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UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Civil Action 1787-57 


JOHN CHESTER BRADY, 
35 New York Avenue, N.W., Washington, D. C. 
Plaintiff. 


Vv. 


DISTRICT OF COLUMBIA 
District Building, Washington, D.C. 
Defendant. 


COMPLAINT FOR JUDGMENT FOR REFUND OF 
TAXES PAID AND FOR AN INJUNCTION 


The complaint of John Chester Brady respectfully states 
to this Honorable Court. 

1. This Court has jurisdiction of this action and of the 
parties thereto. 

The plaintiff is estopped from bringing and pro- 
ceeding with this action in the District of Columbia Tax 
Court, for that the plantiff has on two occasions, on March 
6th, 1957 and on July 1st, 1957, filed his claim under oath as 
the law provides, calling upon the Assessor of the District 
of Columbia, to make a refund to him of certain unincor- 
porated business franchise taxes assessed against him, and 
which are the subject of this action; in which claim he set 
forth specific grounds, and the same as set forth herein- 
after; and that the said Assessor failed to make the refund 
as claimed, but also failed to furnish him with the denial 
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of a refund and such denial of a claim for refund is a pre- 
requisite to the taking of an appeal to the said tax court. 
2. The District of Columbia has unlawfully assessed 
against the plaintiff, and the plaintiff has paid under pro- 
test, and under duress, certain unincorporated business 
franchise taxes as follows: 


1952 assessment, dated 10/10/55 
Interest 


Paid January 29th, 1957 


1953 assessment, dated 10/10/55 
Interest 


Paid January 29th, 1957 


1954 assessement, dated 10/10/55 
Interest 


Paid January 29th, 1957 $386.28 
1955 assessment, paid June 3rd, 1957 : $1,403.98 


1956 assessment, paid June 3rd, 1957 $1,068.34 
Total taxes paid as unincorporated business taxes $4,102.02 


A demand has been made npon the defendant for a — 
refund of the sum of $4,102.02, on the ground that the said 
taxes were unlawfully assessed and collected and no refund 
has been made to the plaintiff. 

3. The above taxes assessed and paid by the plaintiff 
as unincorporated business franchise tax: are unlaw- 
ful and improper for that the plaintiff is not now, nor has 
he ever been, engaged in any trade or business in the District 
of Columbia or elsewhere ; he is a practicing physician in the 
District of Columbia and has so been for more than forty 
years last past and such has been his sole and only occupa- 
tion. Any real estate or securities which plaintiff has 
purchased and owns he purchased, owns and holds for in- 
vestment purposes only; he has never bought, sold or trad- 
ing in real estate or securities for profit. He has never 
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been in or engaged in business of any kind or nature; all 
his business affairs connected with his holdings of real 
estate or securities have been handled for him either through 
his real estate agent or his bank; he has never had a busi- 
ness office, only his office as a practicing physician, he has 
no business employees, he pays no salaries nor receives any 
salary. His occupation is solely that of a practicing physi- 
cian and such investments as he has accumulated over the 
years he purchased and holds for investment only. 

The plaintiff is not engaged in any business, unin- 

corporated or otherwise, as the defendant contends and upon 
which it bases the unincorporated business franchise tax 
assessed against him; that the said tax is improperly and 
unlawfully assessed against him; the plaintiff has paid the 
tax under protest, and the amount paid as above alleged 
should be refunded to him. 
4. Further the plaintiff does state and as a basis for 
an injunction herein that although he has represented 
to the defendant, through its office of the Assessor, all 
of the facts set forth in above Par. 3; both orally and in writ- 
ing; nevertheless the defendant continues to pry into and 
attempts to pry into his books and records; and to call upon 
him for the production of impossible data and if not fur- 
nished to take what it deems as appropriate action against 
the plaintiff. The plaintiff, upon the demand of the de- 
fendant, and under protest that he was not an unincorpo- 
rated business and should not be made to file a return or 
furnish facts and figures as demanded, has furnished to 
the defendant all available facts and data as it requested; 
yet the defendant, through the office of its Assessor, con- 
tinues to demand from the plaintiff impossible facts and 
data, and all this to the harassment, hinderance and annoy- 
ance of the plaintiff; who, based on the facts set forth in 
Par. 3 hereof, owes the defendant no return or information 
to assess against him an unincorporated business franchise 
tax. 
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Wherefore your complainant prays: 

That he may have a judgment against the defen- 
dant for the sum of $4,102.02, as a refund of the unincor- 
porated business franchise tax which he has paid to the 
defendant, under protest. 

That the defendant may be enjoined, pending the 
hearing of this case, from assessing any further unincor- 
porated business franchise taxes against the plaintiff or 
to take any further action regarding such taxes against the 
plaintiff pending the hearing of this case and the determina- 
tion by the Court as to whether the plaintiff is liable for 
such taxes. 

That this Court may find upon a hearing of this 
case that the plaintiff is not engaged in business as the de- 
fendant contends and that he is not liable for the assessment 
against him of unincorporated business franchise taxes and 
that he owes no taxes as such. 

For such other and further relief as the Court may deem 
proper. 


ANSWER 


Filed August 13, 1957 
FIRST DEFENSE 


The complaint fails to state a claim against the defen- 
dant upon which relief can be granted either by injunction 
or by a money judgment. 


SECOND DEFENSE 


The complaint fails to allege that the taxes in question 
were paid involuntarily and under duress. 


THIRD DEFENSE 


Plaintiff has failed to exhaust his administrative remedies 
as is apparent on the face of the complaint. 
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FOURTH DEFENSE 


Plaintiff has failed to join the Assessor of the District of 
Columbia who is an indispensable party to this action. 


FIFTH DEFENSE 


1. Defendant denies the allegations contained in the first 
' sentence of paragraph 1 of the complaint. Defendant says 
- that the allegation contained in said paragraph that plain- 
tiff is estopped from bringing and proceeding with this ac- 
" tion in the District of Columbia Tax Court is a legal conclu- 
sion which requires no answer, but if answer be required, de- 
- fendant states that plaintiff is not so estopped. Defendant 
denies the allegations contained in the last clause of para- 
_ graph 1 of the complaint beginning with the word ‘‘and”’, 
for the reason that the Assessor, D. ©. has not yet acted 
upon plaintiff’s claim for refund. Defendant admits the 
remaining allegations contained in paragraph 1 of the com- 
plaint. 

2. Defendant admits that plaintiff has paid under protest 
unincorporated business franchise taxes in the amounts set 
forth in paragraph 2 of the complaint; admits that plain- 
tiff has filed claims for refunds of such amounts, but denies 
that the assessments of unincorporated business franchise 
taxes against plaintiff were unlawful. 

3. Defendant denies the allegations contained in the first 
clause of the first sentence of paragraph 3 of the complaint 
ending with the word ‘‘elsewhere”’, and is without knowl- 
edge or information sufficient to form a belief as to the truth 
of the remaining allegations of said sentence. Defendant 
denies the allegations contained in the second sentence, and 
in the first clause of the third sentence, of said paragraph. 
Defendant admits that certain of plaintiff’s business affairs 
connected with his holdings of real estate or securities have 
been handled for him either through his real estate agent 
or his bank, but denies that all of plaintiff’s business affairs 
were so handled as alleged in the third sentence of said 


6 


paragraph. Defendant is without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
contained in the last clause of the third sentence of said 
paragraph, beginning with the word ‘‘he’’. Defendant de- 
nies the allegations contained in the fourth sentence of said 
paragraph 3. Defendant admits that plaintiff has paid the 
tax under protest as alleged in the fifth sentence of said 
paragraph, and denies the remaining allegations contained 
in said sentence. 

4. Defendant denies each and every allegation contained 
in paragraph 4 of the complaint. 

Further answering the complaint, defendant denies all 
allegations not admitted or otherwise answered. 


TRANSCRIPT OF PROCEEDINGS 
(November 24, 1958) 


PROCEEDINGS 


THE CLERK: The case of John Brady versus the 
District of Columbia. 
THE COURT: You may proceed. 
MR. RIORDAN: Your Honor, may I make a brief state- 
ment of what we expect to prove? 
THE COURT: Yes. 


OPENING STATEMENT FOR THE PLAINTIFF 
DAVID L. RIORDAN 


MR. RIORDAN: This is a suit by John Brady, a practic- 
ing physician in the District of Columbia, against the 
District of Columbia for the sum of $4,102.02 which is 
money which the District of Columbia assessed against 
Dr. Brady and collected as unincorporated business tax for 
the years of ’52, ’53, 54, 55 and 756. 
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As we allege in our complaint, I will expect to show Your 
- Honor Dr. Brady paid these taxes by his check marked 
‘‘Under Protest,” and Mr. Ehrig, I discussed it with the 
| other day, subject to Your Honor’s approval, I think he has 
no objection to my adding im ink on paragraph 2 of the 
first page the words “and under duress.’ 

Is that right? 

MR. EHRIG: That’s right. 

MR. RIORDAN: May I add those words? 

THE COURT: If there is no objection, you may. 
MR. EHRIG: No objection. 
THE COURT: All right. 

How will you add these now, ‘‘under protest,’’? and 
*‘onder duress?’’ 

MR. RIORDAN: ‘‘and under duress.”’ 

THE COURT: “Certain unincorporated business fran- 

chise taxes.’’ 

i » MR. RIORDAN: That is right, Your Honor. 

THE COURT: You may amend without objection, or 
rather, by stipulation. 

MR. RIORDAN: Thank you, Your Honor. 

We expect to show Your Honor that Dr. Brady at no time 
was in business of any kind, unincorporated or incor- 
porated. 

We expect to prove to Your Honor that Dr. Brady is 
exclusively and has been for the past 40 years a practicing 
physician, practically in this same neighborhood, on New 
York Avenue Northwest, where he is still located. 

He has never been in business of any kind. 

Over the years, Your Honor, due to the fact that he has 
accumulated some money, why, he has invested his money, 
as we will show, in certain small pieces of real estate, 
mostly located in his neighborhood, and we expect to show 
that over the period of 40 years the Doctor has not sold 

over four or five pieces of property, and then he 
4 would sell them only when the neighborhood would 
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change and he would feel that his investment was in jeop- 
ardy. 

We expect to show that in all the time that Dr. Brady 
has made investments he has made investments in first trust 
notes only. He has never purchased a second trust note at 
any time. 

Now, I say this to Your Honor. 

Your Honor knows, of course, from his experience as a 
lawyer, that no one can deal for profit in first trust paper. 
You buy it for the face and you hold it for the number of 
years it is to be for, three to five, or even as advertised. All 
you can get back out of it when it is due is your face plus 
your interest. 

Dr. Brady recently, in recent years, has purchased some 
stock, which he still holds. He has never sold any stock 
he has ever purchased; he still holds it. 

Relying on that, Your Honor, we say that the District 
has in error assessed Dr. Brady this tax as an unincor- 
porated business; that he is not in business of any kind. 
All the money that he invested was strictly for investment 
purposes only; and that we should have a judgment return- 
ing this money of $4,102.02. 

THE COURT: Suppose you show everything you said, 
what about exhausting your administrative remedies? 

MR. RIORDAN: Your Honor, I don’t have to 
5 exhaust my administrative remedies. Under the law 
T have an election of remedies. 

Is Your Honor familiar with this? 

THE COURT: I am not familiar with that portion of it, 
no. I wish you would give it to me. 

MR. RIORDAN: ‘‘The remedy provided’’—— 

THE COURT: Do you have an extra copy of that? 

MR. EHRIG: I will hand it up to Your Honor. This is 
the law and the regulations (handing). 

THE COURT: Where are you reading from? 

MR. RIORDAN: From page 49, Your Honor. 


THE COURT: Yes. 

MR. RIORDAN: I will especially read from Section 2: 

“The remedy provided in Section 1’’—which as Your 
Honor no doubt knows, says I can take this case into the 
Tax Court, Mr. Morgan—— 

THE COURT: Yes. 

MR. RIORDAN (reading) : 

‘The remedy provided in Section 1 of this title shall 
not be deemed to take away from the taxpayer any remedy 
which he might have under any other provision of law.’’ 

That, Your Honor, is what we rely on. 

We will show Your Honor that we did go to the District 

of Columbia with a petition to return to us these 
6 taxes but we couldn’t get the District of Columbia to 

either return to us the taxes or deny us a refund. So 
that being the case, we could not go into Mr. Morgan’s 
court. — 

We have to, as I understand the law very plainly written, 
in order to go into Mr. Morgan’s court, you must have a 
denial of a refund. 

I have a letter here from the District which I will intro- 
duce in evidence, and will tie into the fact that in response 
to our request for this return of this $4,102.02, they just 
wrote us a letter asking us for more data when we had 
already paid it. We didn’t have to go any further than that. 
In other words, just because we asked for a refund, that 
didn’t mean that we couldn’t come into this court at any 
time and change our remedy. 

THE COURT: Do you mean that the District has not 
denied your refund in sufficient form—— 

MR. RIORDAN: That’s right, Your Honor, the District 
has refused to deny us a refund. 

THE COURT: —to permit you to go to the Tax Court? 

MR. RIORDAN: That’s right, Your Honor. 

I was in the Tax Court once, and couldn’t proceed just 
for that reason. Dismissed it voluntarily. Mr. Morgan 
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said, “You can’t do any good coming in here; you haven’t 
got a denial.” 
7 T couldn’t get a denial. 


OPENING STATEMENT FOR DEFENDANT 
By 
LEO J. EHRIG 


MR.'EHRIG: If Your Honor please, I want to correct 
the last portion of Mr. Riordan’s statement first: 

The Assessor or Finance Officer has not refused to either 
grant or deny these claims for the refund which were filed 
by the plaintiff here. It has simply not acted upon them 
yet, and for a very good reason which could be shown here 
also, that the Finance Officer has repeatedly requested 
various information from the plaintiff, which information 
is necessary in order for it to determine the validity of the 
claims for refund, and whether they should be granted or 
denied. 

The plaintiff has never submitted satisfactory evidence 
to the Finance Officer to act upon those claims. 

When this first came to court, Your Honor, Mr. Riordan 
asked for an injunction to enjoin, among other. things, to 
enjoin the Assessor from harassing it by asking for this 
io: mation on the ground that it simply was not liable to 
‘-~ation. 

Well, we feel that the Assessor is not bound by these 
assertions of law, but under the law has the right to compel 
any claimant for a refund to submit such information to 

“it as he deems necessary to act upon the claim. 
Now, the District states here further in its answer 
that the taxes were not paid under duress. This is a 
jurisdictional requirement for a common law action to 
recover taxes. 

That, plus the argument on the merits, which is this, Your 

Honor: 


11 


We_say that Dr. Brady is en j 0 
SS ee 
e say he is engaged in the business_of renting real 


estate, and that he is also in the husiness-of lending money, 
and that his returns, at least for the last two years, properly 
include the profits from both of those businesses, and were 
properly taxed. 

That is the essence of the case on the merits. The ques- 
tion is simply whether or not Dr. Brady, who is a full-time 
practicing physician, but whether he is, through agent, 


engaged in 4 rental real estate business and in a money- 
lending-business, We can prove that. 
~ THE COURT: All right. 
MR. RIORDAN: Call Dr. Brady. 
Thereupon 


JOHN CHESTER BRADY 


the plaintiff, called as a witness in his own behalf, having 
been first duly sworn, was examined and testified as 
follows: 


DIRECT EXAMINATION 
BY MR. RIORDAN: 


Q. Will you state your name to the Court, Doctor? <A. 
John Chester Brady. 

Q. And what is your occupation? A. Physician. 

Q. And where is your present office? A. 35 New York 
Avenue, Northwest. 

Q. How long have you been a practicing physician in the 
District of Columbia? <A. Since 1915. That would be 43 
years last June. 

Q. Doctor, do you have any other occupation besides that 
of physician? A. None at all, sir. 

' Q. Now, you understand the essence of this suit, do you 
not? A. I do, sir. 
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Q. On any money that you have earned over the years, 
and especially the years ’52 to 56, you paid your income tax 
to the District of Columbia as it was assessed against you? 
A. Yes, sir. 

Q. And you never questioned the income tax? A. No, sir. 

Q. I want you to look at these two checks, Doctor, and tell 

the Court what they are. A. They are the checks 
10 that I paid for the unincorporated franchise tax that 

was assessed against me at the District of Columbia 
for money that I invested. 

MR. RIORDAN: Now, I think we have agreed, Mr. Ehrig 
and myself, that these bills were to be admitted in evidence. 
Is that right? 

We have the bills here, Your Honor. 

MR. EHRIG: Your Honor, I have no objection to these 
other ‘than the last statement of the witness, the last words 
of the witness, that they were paid from his profits as an 
investment, I believe is a conclusion. It is a question to be 
decided here, whether these were profits from an investment 
or from a business. 

THE COURT: All right. 

Are you offering those? 

MR. RIORDAN: I am offering those, Your Honor; the 
two checks and the receipted tax bills for those years. 

THE CLERK: Plaintiff’s Exhibits 1, 2 and 3 for identi- 
fication. 

THE COURT: You are offering them in evidence? 

MR. RIORDAN: Yes, I am, Your Honor. 

THE COURT: No objection? 

MR. EHRIG: No objection. 

THE COURT: They will be admitted without objection. 

(Thereupon checks and tax bills above referred 
11. ‘to were marked Plaintiff’s Exhibits Nos. 1, 2 and 3 
for identification, and received in evidence.) 
BY MR. RIORDAN: 

Q. Doctor, when you paid these taxes, had you consulted 

me as to whether or not you should pay them? A. I did, sir. 
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Q. At the time you paid them did you have in mind or 
| had you been informed of certain penalties the District 
could—— 

MR. EHRIG: I object. Leading, Your Honor. 

MR. RIORDAN: This goes to duress. 

MR. EHRIG: This is very leading. 

THE COURT: Well, the Court will take judicial notice 
| of the fact that interest runs on these assessments after 
such and such a time. 

MR. RIORDAN: Well, Your Honor, I know Your Honor 
- may be familiar with this case, but in the case of the District 
- of Columbia and American Security and Trust Company, 
- 92 Appeals 33, the Court of Appeals has construed the word 
‘“¢duress.’? So I do not believe it really is effective at all 
any more than I am sure if Your Honor reads this case you 
will agree with me. 

THE COURT: They construed ‘‘duress’’—well, let me 

see it—in what kind of case? 
12 (Documents were handed to the Court:) 
MR. RIORDAN: I will withdraw the leading 
question and may I ask the Doctor this question: 
BY MR. RIORDAN: 

Q. Will you state, please, to the Court, in your own way, 
what, if any action you knew the District could take against 
you if you didn’t pay these taxes after you were billed? A. 
Well, of course, first there would be the penalties. 

Then if I didn’t pay the penalty they might assess the 
things that I own, even my bank account. 

Q. Speak up. A. I say, even my own bank account. 

And then, of course, could take further action, could 
possibly take criminal action. 

Q. You knew that when you paid these taxes? A. Yes. 

Q. Now, Doctor, if I may take up first in order, we have 
a pre-trial—— 

Tf Your Honor please, the District asked that certain 
returns which Dr. Brady made showing his real estate 
holdings be marked and produced at this trial. 
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We had no objection to it, and may I now ask for those? 

MR. EHRIG: Yes. 

13 BY MR. RIORDAN: 

Q. I will show you this paper, Doctor, which is 
Plaintiff’s Exhibit 4 for identification, and ask you if that 
sets forth—look through the pages—and state whether that 
sets forth your real estate holdings in the District of 
Columbia for the periods of ’52, 53, 54, ’55 and 56. A. 
These are all the same things; just copies, aren’t they? 

Is this copies, or the years? 

Q. Each is a different year. A. That’s correct, sir, as far 
as I know. 

Q. In the 40-year period in which you have made certain 
investments in the District, how many pieces of property 
have you sold? A. Now, that is rather hard for me to think 
of. Let me see: 

Q. You don’t have to give the exact number. State some 
general number. A. I would say about five. Now, it may be 
a few one way or the other but that is a question hard to go 
back all these years and think of that. 

Q. Have you ever bought a piece of property and resold 

it for the purpose of making a profit? A. No, sir. 
14 Q. Why did you purchase this real estate? A. As 
one way of investing my money. 

Q. Looking those properties over, state what neighbor- 
hood, or the general neighborhood where you purchased 
your properties? A. Well, would the Court like to now 
where the properties are? 

Q. The Court will see that in time. A. Well, you can see 
the neighborhood is a rather poor neighborhood, as of 
today. 

Q. Are they in the vicinity of your office? A. They are 
all in the vicinity—well, I say—not all. Most of them, yes, 
are within the vicinity of my office. I say “‘vicinity.’’ There 
are some one way or the other, but they are not too far away 
from my office, none of them. 
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Q. You never bought any of those properties and resold 
' them for the purpose of making a profit? A. No, sir. 

MR. EHRIG: I object, Your Honor. 

Your Honor, these are conclusions that are being asked 
for. The question involved in this case is whether or not 
' he was in fact dealing for a profit, which means whether or 
not it is a business. 

THE COURT: I will permit the answer. 
15 Go ahead. 
BY MR. RIORDAN: 

Q. Have you ever dealt in real estate for profit? A. No, 
sir. 
Q. Over the years have you, besides the real estate, in- 
vested your money in any other kind of an investment? A. 
Yes, sir. Most of my money is invested in first trust notes. 

Most of my monéy—get this right: 

' Tn the last few years, within five years, I have a few 

stocks, but before that it was first trust notes and a little 
real estate. 

_ Q. Now, have you ever in your 40 years of buying and 

selling ever purchased or dealt in a second trust note? A. 

Never in my life. 

Q. What would you do when these first trusts became due 
when you would buy one? A. You mean when they came due 
and paid them off, you mean, sir? 

Q. Yes, when they elected to pay them off? A. I would 
reinvest them, as a rule, back into first trust notes again. 
Q. Dealing now with your first trust paper, did you ever 
buy and sell any first trust note——A. I have never sold a 

first trust note. 
16 Q. Have you purchased over the years some stock? 
A. Yes, and I said—I said in the last five years only. 
I say five. It may be accurate within one way or the other 
but it has only been in the last few years, you might say, of 
my life that I have invested in some stock. 
Q. Have you ever sold any stock? A: I have never sold 
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a stock that I bought, and I have, as I say, in the last five or 
six years, never sold a stock. 

THE COURT: Are you offering something in evidence? 

MR. RIORDAN: I offer the real estate properties owned 
by Dr. Brady over the periods from 1952 to 1956. 

THE COURT: When you say ‘‘owned’’ what do you 
mean? He owns them in fee? . 

MR. RIORDAN: He owns them in fee, in his own name. 

THE COURT: All right. 

Any objection? 

MR. EHRIG: No objection, Your Honor. 

MR. RIORDAN: That is Plaintiff’s Exhibit 4. 

THE COURT: It will be admitted. 

(Thereupon list of real estate ownership was marked 
Plaintiff’s Exhibit No. 4 for identification and received 
in evidence.) 

MR. RIORDAN: Now, mark this list. 

_ THE CLERK: Plaintiff’s 5 for identification. 
17 (Thereupon a list of loans was marked Plaintiff’s 
Exhibit No. 5 for identification.) 
BY MR. RIORDAN: 

Q. Tell the Court, Doctor, what Plaintiff’s 5 for identi- 
fication is. A. These are loans that I made in the years, of 
1952 to 1956. 

THE COURT: In your Plaintiff’s Exhibit No. 4 you 
have a lot and square and address, and then at the end 
there is a date. What is the significance of the date? 

MR. RIORDAN: Your Honor, that paper was prepared 
by Mr. Sadler, who is one of Dr. Brady’s—he is connected 
with Sullivan Bros., and he has advised Dr. Brady over the 
years, and he will explain that to Your Honor. 

THE COURT: All right. 

BY MR. RIORDAN: 

Q. You say you also purchased some stock which you still 
retain and haven’t sold? A. I have never sold a stock that I 
bought: 
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Q. As a physician, do you have an office? A. Yes, sir. 

Q. At 35 New York Avenue, Northwest? .A. ‘Yes, sir. 

Q. Now, do you have any employees as a phy- 
18 _sician? -A. Just what do you mean? 

Q. Well, who is employed by: you?. A. Well, we 
have a secretary, and a technician, and we have a girl that 
cleans the office, and there are two other men associated 
with me. 

Q. Two doctors; is that right? A. That’s correct, sir. 

Q. What are their names? A. Dr. Roger Williams and 
Dr. Robert Hale. 3 

Q. Have you any employees that handle any of your in- 
vestments in real estate or stock or notes? A. No, I have 
no employees that handle anything in my real estate. or 
stock or my notes. ae 

Q. Do you have any office outside of your office as a phy- 
sian? A. Oh, no, no, sir. 

Q. Have you ever had any. employees during 52 to °56, 
or for that matter, any time, to take care of your invest- 
ments? A. Never in my life. 

Q. Did you pay anybody any salaries? A. I paid—— 

Q. I mean, I am talking about your investments only. A. 
No, no. 3 

Q. And you have no employees? A. I have no 
19 employees. 

Q. Outside of your physician employees? A- Out- 
side of who is connected with me in the—what’s their name? 

I want it plainly understood I have to pay an accountant 
for what work he does. 

Q. Heis here? A. And he is here. 

For making the income tax and things. 

MR. RIORDAN: Mark this, please, for identification. 

THE CLERK: Plaintiff’s 6 for identification. 

(Thereupon claim for refund was marked Plaintiff’s 
Exhibit No. 6 for identification.) 
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BY MR. RIORDAN: 

Q. Is that your signature, Doctor, on Plaintiffs 6 for 
identification? A. Yes, sir. 

Q. Read it and tell the Court what it is. A. This is claim 
for refund under oath for an unincorporated business tax 
to the District of Columbia. 

Q. What years does that cover? A. 1952, 1953, 1954, 1955, 
1956. 

You have got 1957. I haven’t seen the ’58 yet. 

MR. RIORDAN: To straighten this up, Your 
20 ‘Honor, this is only to ’56, it is paid through to that 
time. I think it will speak for itself. 
BY MR. RIORDAN: 

Q. Will you tell the Court how much you asked the Dis- 
trict to refund you? A. $4,102.02, for the five years. 

Q. Did they ever make you that refund? A. No, sir. 

Q. Did they ever refuse to make it to you? Did they ever 
deny your claim in writing? A. I don’t remember that, sir. 
I would turn that over to you, Mr. Riordan, if they have. 

MR. RIORDAN: May I offer this into evidence? 

MR. EHRIG: No objection. 

THE COURT: Did you offer Plaintiff’s 5? 

MR. EHRIG: He didn’t. 

THE COURT: Do you offer it? 

MR. RIORDAN: I offer it now. 

MR. EHRIG: No objection. 

THE COURT: It will be admitted. 

(Thereupon Plaintiff’s Exhibit No. 5 was received in 
evidence.) 

THE COURT: Now you are offering 6, copy of claim for 
refund. This is an original. Did you get that from the 

District? 
21 MR. EHRIG: Yes, sir, I just gave it to him. 
THE COURT: Any objection? 
MR. EHRIG: No objection. 
THE COURT: It will be received. 
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(Thereupon Plaintiff’s Exhibit No. 6 was received in 
evidence.) ; 
: MR. BIORDAN:As a result of that claim for refund, may 
' Iask your Honor to give me the date of it, the last exhibit 
there? 
: THE COURT: Well, it was executed June 28th, 1957. 
MR. RIORDAN: On July 12, 1957, we received a letter 
which I hold in my hand, from the District of Columbia, 
signed by Mr. M. J. Kissinger, Supervising Examiner, 
| which I would like to have marked Plaintiff’s Exhibit No. 7 
for identification. 
(Letter 6-12-57, M. J. Kissinger to Mr. Riordan, was 
: marked Plaintiff’s Exhibit No. 7 for identification.) 
MR. EHRIG: No objection. 
i MR. RIORDAN: May I offer this in evidence? It is a 
letter addressed to me. 
THE COURT: It will be received without objection. 
(Thereupon Plaintiff’s Exhibit No. 7 was received in 
evidence.) 
MR. RIORDAN: That is all, Doctor. 


: 22 MR. EHRIG: Mark these Defendant’s Exhibits 


for identification, please. 

THE CLERK: Defendant’s Exhibits 1, 2, 3, 4 and 5 for 
identification. 

(Thereupon tax returns were marked Defendant’s Ex- 
hibits Nos. 1, 2, 3, 4 and 5 for identification.) 

MR. RIORDAN: Is that the Doctor’s returns? 

MR. EHRIG: Yes. 

MR. RIORDAN: We have no objection to those. 

THE COURT: What is the defendant offering? 

MR. EHRIG: These are the five unincorporated busi- 
ness franchise tax returns for the five years in question. 

THE COURT: And you make no objection? 

MR. RIORDAN: No, Your Honor. 

THE COURT: Are you merely offering them for identi- 
fication ? 
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MR. WIXON: This is not our case, Your Honor. I think 
they are merely being offered for identification. 

MR: EHRIG: I may withhold offering them at this time, 
Your Honor, and wait. 

THE COURT: All right. 


CROSS EXAMINATION 
BY MR. EHRIG: 


Q. Counsel questioned you on the duress in the 

23 payment of your taxes which are involved in this 

case, and you mentioned that you were of the opinion 

that the District would levy upon your bank account. Am I 
correct? A. That was correct. 

Q. When, sir, did you become aware of this?. A. Well, as 
a layman I have always been aware of that, that the Govern- 
ment would levy on your bank account. 

Q. Do you recall, Dr. Brady, when you filed your returns? 

Let’s take the years 1952 and 1953. 

A. Yes. ; 

Q. Do you know when you paid those taxes for those 
years? A. I believe you would have to see the checks for 
those amounts. I wouldn’t be able to remember such a 
thing as that. But let me say this: 

My accountant filled these out and possibly he can answer 
this question for the Judge better than I could. 

Q. I submit to you, sir, that the returns and checks show 
these’ taxes were not paid with the returns, but for some 
time thereafter. A. That was correct, sir. 

Q. Now, did any member or any official of the District of 
Columbia Government ever send you any notice of levy or 

specifically ask you to pay these taxes? A. I gota bill 
24 forthe taxes. ’ 
Q. Other than the notice of assessment? A. I got 
2 notice of assessment, the fact that I hadn’t paid my taxes. 
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Q. Other than that, sir, did any official of the District of 
Columbia Government ever take any action or threaten to 
take any action against you? A. No. No, they did not. 

Q. Although your taxes may not have been paid for two 
years? A. Well, probably that was due to the District’s 
' office, the way it was handled in the District of Columbia. 

Q. They did not, though; is that correct? A. They did not. 

Q. No officials of the District of Columbia Government 
- ever came to you after giving you the notice of assessment 

and asked you to pay your taxes because they were not 


paid? A. No, they did not. 
Q. I show you your Defendant’s Exhibit No. 4 for identi- 


fication, which is your unincorporated franchise tax return 
for the year 1955, and pointing to page 2 on that return, 
- Schedule D, income from rents. I direct your attention to 
this list of properties. A. Yes, sir. 
' 25 Q. It is in the left-hand column. A. Yes, sir. 
Q. Are those all properties which were owned by 
' you, sirt A. I had it on the sheet that they took from 
' me. I couldn’t remember at this time. 
Q. This is your return, is it not? A. Yes, that is my 
return. 
Q. And these would be your properties? A. That would 
be my properties and that would be the accountant that 
would be able to handle it or tell you about that. 
Q. Now, sir, will you ag ain look at that—in the explana- 


listed repairs, management fees, water rents, msu- _ 
rance, een ses Tash © > fuel, ut es advertising, 


architect~ Yes. 


Q. And you had various deductions behind each one of 
those items? A. Yes. 

Q. Those are in regard to deductions from these proper- 
ties listed in Schedule D; is that correct? A. Yes, sir, as far 
as I knew, sir. As.I say, the accountant will be able to ex- 
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plain this better to the Court than I would. 
26 Q. But those are your deductions? A. They are 
my deductions but have my accountant explain them 
to you. 

Q. I am not asking you, Dr. Brady, to explain it. I am not 
questioning your figures. A. All right. 

Q. Just the deduction itself. A. They are the deductions. 

Q. You claimed these deductions on your return. A. Yes, 
sir. 

Q. Now, were those the same expenses, or substantially 
those same expenses true for all of the years in question? 
A. I would say they were. If they were put down there as 
that, they were the expenses. 

Q. Did you actually pay these expenses yourself, Doctor? 
A. I would like you to phrase that question a little differ- 
ently, sir. What do you mean by me actually paying them? 

If I didn’t pay them—— 

Q. Pardon me, I will break it down for you. A. All right. 

Q. The first_item was repgirs. Now, when you made 
repairs to auy-of the property which is listed. there, your 

properties, $2,967.04, it was for the year 1955, to take 
27 an example. A. Yes. 
; Who paid for these items? A. The Sllisan 
Bros, who handled my. proporty-would-pox.itoutof my rent 
that was comin m. 
5 per cent for collection. 


Q. Then you do have an agent? A. Well, everybody has 
to have a real estate firm. 


Q. ulliv 0; ar agent, for 
what purpose? = renti roperty and hand 


my_ 

Q. Is all the aoaty listed on this schedule in your tax 
returns rental property, or property which you rent? A. 
Yes, sir. 


Q. ied Spee Boe ee 
Bros. take care of all of the repairs——A. The e care 


sir, with the deductions ‘eben 
out for whatever is. ere 
Q. Now, how is that actually done? . Do they collect the 
rents for you from these properties? A. Oh, yes, yes, sir. 
Q. And do they deduct all of the expenses for that 
28 . month? A. Yes, that’s right. 
Q. From your total receipts? A. That’s correct. 
Q. And then they submit to you the balance of the rents? 
A. Then they give me the balance of the check, whatever is 
due. 
Q. From the rents? A. Yes. Sometimes I owe that. 
Q. And you pay Sullivan Bros. for this? A. That’s right. 
Q.. What type of arrangement do you have with Sullivan 
Bros. for their payment? A. Sir, I think that is the visual 
real estate fee of 5 per cent for collection. . 
-Q. 5 per cent collections? A. 5 per cent for collections. 
That’s usual. 
Q. Now, I.understand this to be correct: That they ac- 
tually pay all of the utilities for this property, and the fuel 
bills, this trash removal and water rents and the like. You 


do not do that personally but Sullivan Bros. does. A. No, I 
don’t do that personally. 
Q. Sullivan Bros. takes care of that for you? A. That’s 
-eorrect, sir. 
29 Q. Do you also own an apartment house in Vir- 
ginia? A. Yes, sir. 
MR. RIORDAN: Is that relevant to this case? 
THE COURT: It may be. I will permit it. 
BY MR. EHRIG: 
Q. You do, sir? A. Yes, sir. 
Q. How many apartments is that? A. 41. 
Q. 41 apartments? A. Yes, sir. 
Q. How long have you been—— 
Let me ask this: is that also managed through a real estate 
firm? A. Yes, sir. 
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Q. And does this real estate firm pay for services ren- 
dered in that apartment house? A. The same, sir, as that, 
exactly. 

Q. Fine. A. But that is not the same real-estate firm. 

Q. Yes. This is another firm in Virginia; is that correct? 
A. No, sir. It is B. F. Saul here in Washington. 

Q. B. F. Saul in Washington is your real estate agent? 

A. Yes, sir. 
30 Q. Did you own that apartment building through- 
out the years involved in this case, ’52 to 56% A. Yes. 

Q. Do you own any other property other than what is 
listed in your D. C. returns, or this Virginia property? A. 
One lot across the street—four lots—plain lots. 

Q. Where? A. Rolfe Street, Virginia. Only lots, unim- 
proved property. 

Q. Not leased? A. Not leased. Nothing on it. 

Q. Now, sir, on the—Dr. Brady, you testified that Plain- 
tiff’s Exhibit 5 lists the number of first trust loans which 
you made during the years 1952 to 1956; is that correct? A. 
1952, ’54, 55 and ’56, sure. 

Q. Now, when was the first year in which you made loans 
secured by first trusts or secured by anything else? A. Sir, 
I don’t know your name, but that would be impossible for me 
to say. 

Q. I know it goes back a long way. A. Yes, because that 
puts me back—— 

Q. Well, a substantial number of years—more than 20? 

A. Yes, sir, much more than 20. 
31 Q. All right. A. Much more than 20. 
Q. Take the year 1952, Doctor, the first year in- 
volved in this case, you made 11 loans. A. Yes, sir. 

Q. Totaling $89,250.00; is that correct? A. I imagine that 
was it, if that is the figures that came from my accountant, 
sir, the man whom I do business with, yes, sir. 

Q. Let’s take one of those loans for that year, sir: 
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On March 17, 1952, you made a loan of $11,000.00 to a 
Mr. O’Keefe? A. Yes. 

Q. Do you recall that specific loan at all? A. I don’t re- 
call the specific loan but I know Mr. O’Keefe. I don’t re- 
member that particular loan but I think I know where the 
‘property was. 

Q. Explain to the Court how you come to know of the 
need of Mr. O’Keefe for a loan? A. Judge, Your Honor, 
this was brought to me by a real estate man, and it has been 
for the Sullivan Bros., I have been dealing with them ever 
since I practically graduated. We grew up together. And 
they come to me either themselves or through Mr. Sadler, 
who is associated with them, and submit these to me and I 

depend a great deal upon their advice, and then I 
32 buy them. That is how I do, sir. In fact, that is how 

I take most of all my loans, is through them, 90 per 
cent, I would say; even more than that, 95 per cent. 

Q. Come through Mr. Sullivan? A. The Sullivans. 

Q. Where would the other percentage come from? A. I 
believe I had one or two, but it didn’t amount to anything, 
through someone else but it is a little hazy right now, but 
it didn’t amount to anything, I will assure you. 

Q. Would it be a real estate firm or individually? A. It 
was real estate. 

No, I never did any business with any individual. 

Q. It would be through another real estate office then? A. 
Always, yes. Always. 

Q. What actually happens in the mechanics of the trans- 
action? Someone from Sullivan Bros. comes to you? Is that 
correct? A. That’s correct, sir. 

Q. And they say what? A. Well, they had this loan, a 
good first trust note on such a piece of property in such 

and such a place, it is selling for so much, and they 

33 want so much as a first trust note on it. 
Q. Is this new property and new houses? A. Oh, 
no, very little of it is new now, sir. I say ‘‘now’’—not only 
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that, but all times, very little of it has ever been new except 
a few places. 

Q. Would these loans be made on a private residence? A. 
Mostly private residences ; 99 per cent, let’s put it that way, 
sir. 

Q. Now, someone from Sullivan Bros. would come to you 
with this proposition, they have a good loan for you to 
enter into. Is that correct? A. Yes, sir, that’s correct. 

Q. And what do you say? A. Well, sometimes I will ride 
by and look at it, don’t mean too much. Again I just take— 
depend on them and their word for it. It has been a wonder- 
ful association with those men over the years, because they 
have been straight with me. 

Q. You, of course, want to know is Mr. O’Keefe a good 
security risk; is that right? A. That’s right. Of course 
they wouldn’t come to me if they didn’t have'a good security 
risk. They wouldn’t come to me. 

Q. You said, sir, that you may look behind some- 

34 times to check——-A. Once in a while I will ride by 

the place. As I say, probably I am not well enough 
versed. 

Q. You want to get a look at the property? A. Once ina 
while. Very, very seldom. Once in a while. 

Q. How about the security of the individual that is mak- 
ing the loan? A. I leave that to the Sullivan Bros. 

Q. Do you know, sir, what Sullivan Bros. does for you in 
this regard? A. I don’t believe I understand your question, 
sir. 

Q. Well, Mr. O’Keefe wants a loan of $11,000.00. A. 
Correct. 

- Q. And someone must investigate Mr. O’Keefe’s back- 
ground, his position, to determine whether or not he is a 
good risk? A. I see what you mean. 

Q. Is that correct? A. As I said before, I think that 
question is a repetition. I depend on them, to the maker of 
the note, I depend upon their judgment, and what they think 
of the maker. 
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Q. You don’t mean the maker of the note, sir, the maker 
of the note would not be Sullivan Bros. A. No, but the man 
who borrows the money. 

Q. You depend on him for what, sir? A. I depend 
35 on the Sullivan Bros. for the integrity. of the man 
who is borrowing the money. . 

Q. You depend on Sullivan Bros. to check on Mr. 
O’Keefe? A. That’s correct, sir. 

Q. Now, sir, after Sullivan Bros. stated to you Mr. 
O’Keefe was fine, was a good risk, it was a good $11,000.00 
loan, with adequate interest to entice you, and you decide 
on a loan in the amount of $11,000.00; correct? A. Correct, 
sir. 

Q. Now, what happens? How do you make payment? A. 
By check. All by check. 

Q. You make out the check yourself, sir? A. They come 
to me when the property has gone through the title and 
insurance company, and they come to me and get the check. 

Q. Who comes to you? A. One of the Sullivan Bros. 

Q. They pick up your check? <A. Hither that, or Mr. 
Sadler, their representative. 

Q. Made out to whom? A. I always make mine to the 
Sullivan Bros. 

Q. And then what happens to your check? A. Well, then 
when the note comes through, the trust note, it is deposited 

in the American Security & Trust Company for 
36 collection. 
Q. This is the note? A. Yes, sir. 

Q. Your check is then cashed, funds withdrawn from your 
bank? A. That’s right, and it goes to the American Secu- 
rity & Trust, and there it is held for collection. 

Q. Now, does the note come to you first? A. It could 
come to me first, sir, but it is always put down in the bank. 
I ask them to. 

Q. Who puts it in the bank? A. Sullivan Bros. 

Q. Sullivan Bros. again takes the note, and it might come 
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to you but more commonly goes to the bank? A. 99 per cent 
it goes to. the bank for collection. 

Q. Do you have some arrangement with American Se- 
curity & Trust for the collection of this note? A. Yes, sir. 

Q. What is that arrangement, sir? Do you have a copy 
of it?. A. I have no written arrangement. It is a thing that 
every bank does for its customers, and they have done it for 
years and years and years. 

Q. And what is this, sir, that they do for you? A. They 
collect. The collections—— 

Q. There is an agreement between you and the 
37 bank to collect that note? A. That’s right. I don’t 
think it is written. I think it was verbal. 

Q. Excuse me. It is verbal? A. Yes, sir. 

Q. What is the consideration to the bank for that arrange- 
ment? A. Nothing. They get totally nothing. ° 

Q. They get nothing for this? A. Wait a minute. I hope 
I am not wrong in making this statement. As far as I know 
they get nothing. 

You mean for collecting the— 

Q. For making all the collections from this $11,000.00 
over a period of years? A. Totally nothing. Just a custo- 
mer of the bank, a courtesy of that bank. 

Q. You have an account with the American Security & 
Trust? A. Always, yes, sir. 

Q. This is something they do for you as a courtesy to you, 
for having the account with them? A. I think they do it for 
all their customers. 

Q. For all their customers? A.I consider myself a 
customer, being—— 

Q. If you walk in and did it across the counter they 
38 wouldn’t do this for you? A. I can’t account fOr 
what they would do then. 

Q. What happens if the mortgagor is late in his pay- 
ments? A. The Sullivan Bros. again handle that. They will 
contact the people who are due for this payment, and in 
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that way, stir them up to pay it, or prod them to pay it. 

Q. How does Sullivan Bros. get back into this, sir? They 
don’t have the note. A. No, but they are the ones that 
borrowed the money on the piece of property that they sold. 

Q. How do they know that the payment:on your note has 
not been made? A. Well, I have to tell them that, sir. 

Q. Who tells you, the bank tells you? A. The bank sends 
you a statement every month of every note that is collected, 
and if there is some-that haven’t been paid, they will say, 
“Due so and so,’’ ‘‘Not paid.”’ It is a regular form. 

Q. And when you get this notice and you see Mr. O’Keefe 
is delinquent, you turn it over to Sullivan? A. Yes, that’s 
right. Then I call the Sullivan Bros. I 

Q. And they take over the collection of it for you? A. 

They take over the prodding of the man to pay the 
39 — note. 
Q. Do you pay them anything for this? A. No, sir. 

Q. They just do this for nothing for you? A. Yes, sir, 
because, as I say, they do that for nothing, as far as I know. 

Q. Is that a courtesy to you, sir? A. That is a courtesy. 

Q. We are at the point, Dr. Brady, where Sullivan Bros. 
now took over the collection of the delinquent payment of 
the note. A. No, sir; may I correct you, sir? They don’t 
take over the collection. 

Q. Well, they prod the mortgagor into paying his note? 
A. That’s correct, sir. 

Q. What happens if the mortgagor continues in his delin- 
quency? That is, does not make the payment? A. Well, 
they go along—the average will go along for two or three 
or four months, sometimes even longer, and if necessary 
then they will have to sell at public auction the piece of 
property. 

Q. Who will handle this, Sullivan Bros. also? A. All done 
by Sullivan Bros., every bit. 

Q. Do they do it in their own name or your name? A. 
Well, sir, I imagine they would have to do it in my name. 
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Maybe I am rusty on that one but I think they 
40 would have to do it in my name. 
Q. Now, you say that you also have an accountant 
that you pay; is that correct? A. Yes, sir. 

Q. Is he an accountant connected with simply your busi- 
ness as a physician, your profession as a physician, or 
does he also handle your real estate account? A. No, sir, 
he handles our work as a physician, he handles our work 
for other taxes, he looks over the bills and whatnot, and 
he also handles my personal things. 

Q. He handles your—— A. My own personal taxes. 

Q. Your income from your real estate? A. My taxes. 
Let’s put it that way ; taxes. 

Q. Is it just for tax purposes? A. It all practically is for 
tax purposes. Of course now he will look over and see what 
has come in and see whether it has been paid or something 
like that. 

Q. He made out these returns, is that right, which are 


Defendant’s Exhibits 1 through 5% A. Yes, sir. His name 
is on all of them. 

MR. EHRIG: I think that is all I have at this time, Your 
Honor. 

THE COURT: Have you any further questions, Mr. 


Riordan? 
41 MR. RIORDAN: Just one. 


REDIRECT EXAMINATION 


BY MR. BIORDAN: 

Q. What is the gentleman’s—the auditor’s name? A. 
William M. Deviny. 

Q. Heis here today? A. Yes, sir. 

Q. How long have you been doing business with Sullivan 
Bros.t A. As I said awhile ago, ever since I practically 
started in medicine. We came up together as boys before I 
ever studied medicine or they went into the real estate 
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business, or they were in the real estate business. That 
has been well over 30 years. 

Q. All the property you have bought or the substantial 

amount, has been bought through Sullivan Bros.; is that 
right? A. Not all the property I bought, no, but most of it. 

Q. How long have you been doing business with the 
American Security & Trust Company? A. Ever since I 
made a dollar. 

Q. And have they always handled your collections before 
1952? A. Yes, sir. Remember, I told you, Mr. Riordan, my 
father took me as a young medical man to the American 

Security & Trust and I went to see the President and 
42 sat down and he said, ‘‘Doctors are very gullible.”’ 

He said, ‘‘Doctor, remember, invest your money in 
first trust notes in real estate and you won’t lose too much.” 
L will never forget it. 

Q. Have you done that? A. I have always done it. 

MR. RIORDAN: That is all. 

MR. EHRIG: That is all, Your Honor. 

THE COURT: You may step down, Doctor. 

(‘The witness left the stand.) 

Thereupon 


JOHN W. SADLER 


called as a witness for and on behalf of the Plaintiff, having 
been first duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 
BY MR. RIORDAN: 


Q. Mr. Sadler, tell the Court, please, your name and 
address. A. John W. Sadler, 614 Franklin Street, North- 
east, Washington, D. C. 

Q. And your occupation? A. Real estate. 

Q. And with whom are you connected? A. Sullivan Bros. 

Q. And how long have you been so connected? <A. 
43 19 years. 
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Q. How long have you known Dr. John Chester Brady? 
A. 19 years. 

Q. During that time have you advised and consulted with 
him as to investments in real estate? A. Yes, I have. 

Q. And first trust loan notes? A. Yes. 

Q. Iam going to hand you, Mr. Sadler, Plaintiff’s Exhibit 
5, and ask you to examine it and explain to the Court what 
it is. A. This is a schedule of loans on this first page, of 
loans made for Dr. Brady during the years of 52 to 56, 
with the number of loans each year. At the bottom of the 
page is the number of loans or first trust notes on hand at 
the beginning of the years January 1, 1952 to January 1, 
1957—-not the amount, but the number of first trust loans. 

On these other pages are year, or year and dates, as to 
when a first trust loan was made, and the amount. 

Then they are totaled up showing the total amount of 
money put out in that particular year. 

Q. What page do you have before you now? A. 1952. 

Q. What is the amount shown on the bottom there 
44 as the total? A. $89,250.00. 

Q. Explain to the Court, what does that mean with 
regard to that year? A. On this particular year, on this 
schedule, all the loans marked with an ‘‘x’’ behind them 
were loans that where we had a loan on it the people may 
have had a second trust or had their loan paid down and 
__ they needed additional money to fix their properties up, and 
we made a new first trust on that particular property. 

Well, we will just take one here marked ‘‘Walker,’’ the 
loan was made 3-31-52 for $10,500.00. That particular loan 
might have been paid down to $6,000 or $6,500.00. He 
needed some additional money so we made a new first trust. 

The equity was there, so we made a new trust. 

Q. That $89,000.00 at the bottom as the total, does that 
mean he made that many loans that year, or renewed some 
of them? A. We renewed. 
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In this particular year, looking over it, we renewed most 
of them. I think we made in 1952 11 loans, and 8 of them 
were loans we already had and just increased the loans. 
But we had to go through the process of paying them off 
and reinvesting and making new notes. 

THE COURT: When you say ‘‘loans we already had”’ 

who are you talking about? 
45 THE WITNESS: Dr. Brady loans to our office. 
BY MR. RIORDAN: 

Q. Did your office have any connection with Dr. Brady 
except representing him? A. Representing him. 

Q. What was the charge you made to represent him? A. 
Well, on rental properties, 5 per cent for the collection of 
rentals, paying of his bills, handling of his properties. 

On the loans we would receive a fee from the party that 
needed the loan. 

Q. Who would get that fee? A. Sullivan Bros. 

Q. Now, go through the rest of the papers, please, and 
explain to His Honor any—— A. In 1953 I notice we 
made two loans through our office for Dr. Brady ; $21,000.00 
was the total. They were both new loans that we didn’t 
have anything on. 

1954, there was a total of seven loans made, four of them 
were ones where we upped the loans on them, for a total 
of $57,000.00. 

That $57,000.00 put out, actually we might have got ten— 
or Dr. Brady might have gotten $25,000.00, $28,000.00 or 
$30,000.00 back in on the pay-off, on the strength of mak- 

ing these new loans. 
46 Q. When you mentioned second trust, to your 
knowledge has Dr. Brady ever dealt with second 
trust paper in any way, shape or form? A. Not to my 
knowledge. First trust only. 

Q. Doctor, I will show you Plaintiff’s Exhibit No. 4 
which has to do with the properties owned by Dr. Brady, 
the real estate, and ask you to please explain that. Did 
you draw that? <A. Yes, sir. 
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Q. Explain to the Court what that is. A. This is a 
list of the properties owned by Dr. Brady, as of January 
1, 1952, showing the date of acquisition, by lot, square and 
address. 

The same thing for ’53, ’54, ’55, ’56 and ’57. 

They were the properties owned as of January Ist of 
those various years. 

Q. In the 19 years you helped Dr. Brady, or represented 
him through Sullivan Bros.’ office, how many pieces of 
property would you say he has sold? A. Not very many. 
Maybe five or six over that period of time. 

Q. Did you ever know him to buy or sell a piece of 
property to make a profit on it? A. Well, he bought a 

piece of property in the beginning as an investment. 
4T Q. How long would he keep it if he ever did sell 

it? A. All depends. I notice one here that we have 
on the first page, it became a problem of getting the right 
tenants for it, it was side-street property; couldn’t get 
very good rents, so it ceased to be a good investment, and 
we sold it. 

Q. How long did you have it before you sold it? A. Let’s 
see; had it—1927 was when he acquired it. 

Q. He had it a period of 20 years, didn’t he? A. Oh, 
yes; sold it in about 742. 

Q. I asked you if Dr. Brady ever dealt in second-trust 
paper to your knowledge, and you said no. A. No. 

Q. You know nothing about Dr. Brady’s. investments in 
stocks, do you? A. I just know that he has stocks. I fixed 
the list of his stocks for the District Government when they 
asked for it. 

Q. Did you ever know him to sell any stocks? A. Not to 
my knowledge, no. 

Q. To your knowledge has Dr. Brady any employees in 
connection with his holdings, that is, real estate or first 
trust notes? A. None. © 
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Q. You heard him testify that the American Se- 

48 curity & Trust Company handles all his note collec- 

tions, first trust notes; is that right? A. That’s 
right. 

Q. You don’t have anything to do with that? A. No, they 
handle the first—all of his notes for the collections. 

Q. And you handle real estate? A. That’s right. 

Q. Tell His Honor what you do with regard to his real 
estate and what pay you get from it? A. We have com- 
plete management of his real estate, as any office does. 
We collect the rents, we make the repairs, we pay the 
necessary bills, pay the taxes, real estate taxes, and at the 
end of the month submit him a statement showing the 
rents, the charges. If he has a check coming to him, he 
gets a check; if he doesn’t, then he has some amount due 
our office, and we pick it up the next month. 

Q. What do you charge for that? A. 5 per cent of the 
rental. 


Q. Is that the usual charge made by real estate men in 
the District of Columbia? A. That’s right. 
Q. 5 per cent of the gross; is that right? A. That’s right. 
MR. RIORDAN: That’s all. 


49 CROSS EXAMINATION 


BY MR. EHRIG: = 

Q. Mr. Sadler, when a tenant has a complaint to make 
for any reason on property which is rented for Dr. Brady, 
who does he contact? A. Our office. 

Q. Sullivan Bros. A. Sullivan Bros. 

Q. You then take care of the whole matter? A. That’s 
right. 

Q: Do you consult Dr. Brady at all? A. Not unless it is 
@ major repair. 

Q. What is a major repair? A. New roof, water service 
line, heating system, boiler. 
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Q. In other words, something that would be a little bit 
substantial in terms of money, you would consult Dr. Brady 
on it? A. That’s right. 

Q. As to whether or not he wanted to do it; is that it? 
A. No. Well, just to put him on notice that it would have 
to be done. 

Q. And get his approval? A. So that he wouldn’t be 
shocked when he received the bill on it. 

Q. You would need his approval for it; is that 
right? A. Yes. 
Q. Mr. Sadler, did you personally, for Sullivan 
Bros., handle any of the loan transactions for Dr. Brady? 
A. Oh, yes, many of them. 

Q. How would that come about; will you tell us? A. 
Yes, we would get various people who may drop in to 
the office, or maybe in a deal that we may be involved in, 
a sale of a property, we would need a first trust loan, I 
would contract Dr. Brady and tell him I have a first trust 
loan for so many dollars on a certain piece of property; 
the property was selling for so much; from what I can 
understand the people making the first trust looked good, 
and on the basis of that he would say, “Well, give us a 
first trust,’’ or he wasn’t interested in it, according to 
whether he had any money on hand. 

Q. Mr. Sadler, you say he would make a decision at that 
time as to whether or not he would make the loan or not; 
is that correct?’ A. That’s right. 

Q. What would enter into Dr. Brady’s consideration, if 
you know, as to whether or not he would make the loan? 
A. Mostly whether he had the funds on hand. 

Q. You mentioned something here which I am not too 
clear about in my own mind: 

For 1952, you mentioned Walker. You mentioned 
51 that a loan was made to Mr. Walker? <A. That’s 
right. 

Q. For $10,500.00? A. That’s right. 
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Q. And you explained that that was a refinancing trans- 
action? A. That’s right. 

Q. Would or would not Dr. Brady have loaned $10,500.00? 
A. In that particular case? 

Q. Yes. A. Yes, he would have loaned $10,500.00. 

Q. He would? <A. Yes. 

Q. This amount that you are speaking of that was $6,- 
500.00, was it—— A. $6,500.00 or $7,500.00. He had the 
loan, I know that particular case, maybe ten years, and 
it had been paid down on a monthly payment basis, so 
consequently it was down around $6,500.00 or $7,000.00, 
somewhere along in there. 

In this particular case, Walker wanted to purchase the 
property next door to this, and he was in need of cash. 

Of course, the first thing to do is go where you have the 
loan, he paid it once, if you have been a good borrower, 

you can get it again. That is what he did. 
52 Q. Was this one of Dr. Brady’s originals? A. 
That was one of his homes, yes. 

Q. For the year 1952, Dr. Brady actually loaned $89; 
250.00? A. He actually loaned $89,252.00, but by the same 
token we were paid off in that same transaction maybe 
$50,000.00 back. 

Q. He actually was paid that much in return? A. That’s 
right. 

0. Paying off other loans? 1A. Well, paying off. 

Q. The remainder? <A. In other words, he had the loans 
on here. 

Q. Yes. A. If we patwell just like Walker, if we put 
a $10,500.00 loan, well, he got paid off $6,500.00, so actu- 
ally he invested the $4,000.00 

The same on any of these that are marked. 

Q. I understand that now. 

Now, Mr. Sadler, going back again to—let’s take Mr. 
Walker again—well, let’s don’t take him. 

I had taken Mr. O’Keefe as an example. A. Yes. 
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Q. Mr. 0’Keefe borrowed $11,000.00 from Dr. Brady. A. 
That’s right. 

Q. How, did Mr. O’Keefe come to you or how were 
53 you aware that he needed $11,000.00? A. I sold Mr. 
O’Keefe a house; Mr. O’Keefe incidentally happens 

to be Mr. Sullivan’s nephew. 

I sold him a house for the difference of the cost in the 
house and the amount of cash he had was $11,000.00, and 
knowing that we or the other lending institations have put 
out up as high as $13,000.00, $12,500.00 first trust in there, 
I called Dr. Brady for a $11,000.00 loan. I thought it was a 
gilt-edged loan. 

Q. And Dr. Brady would take your word for the fact 
that the security was good? A. That’s right. 

Q. Both the property and the maker? A. That’s right. 

Q. Now, let’s not take Mr. O’Keefe, who is a nephew of 
Mr. Sullivan. Let’s take someone, or anyone who is just 
applying for a loan and you don’t know him and Dr. Brady 
doesn’t know him either. 

Now, you may have sold him a house or for any other 
reason he wants to take out a $11,000.00 first trust. What 
do you do? A. Usually, on our loans—and I think most of 
my experience has been in the lending institution, except 
when you get into 20 or 25 year loans, and maybe a loan 

about 80 to 90 per cent of the value of the property, 
54 ‘suchas V. A., or the F. H. A., you usually predicate 

your loan on the value of the property, more so than 
the individual that you are loaning the money to. 

Otherwise, then you are safe, no matter who gets hold of 
the property. 

Q. Let me narrow it down for you: What I mean is, you 
determine in this case that you are going to go to Dr. 
Brady for the $11,000.00? A. That’s.right. - 

Q. Now, what do you do; what investigations do you 
make, so you can assure Dr. Brady that this man whom 
you do not know is a good risk? A. Well, as I just said a 
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few moments ago, we take into consideration the property, 
more so than the purchaser. 

Q. Isee. A. If you have a piece of property that is sell- 
ing for $17,000.00 or $18,000.00, if you want a $11,000.00 or 
$12,000.00 loan, if the property is in the area which we 
know, I mean, from daily experience, what they are selling 
for—if comparable properties in the area are selling in 
that same price range, we know $11,000.00 or $12,000.00 is 
a safe first trust. 

Consequently, on the basis of that, and while you are 
dealing with the people in the case of selling them a house, 

you find out certain facts about the money, while 
55 you are going into the deal. 

I mean they will come out and tell you what they 
have or what type of jobs they have, or who they work 
for, and similar circumstances. 

Q. How long, Mr. Sadler, has Sullivan Bros. been deal- 
ing with Dr. Brady in making these first trust loans? A. I 
understand since 1917 or 1918. 

Q. To your own knowledge, how long have you been 
there? A. I have been there since 1939. 

Q. Prior to the year involved here—we know what loans 
were made from 1952. Prior to then, how substantial were 
the loans per year? How many loans per year numerically? 
A. I wouldn’t even want to hazard a guess. Oh, well, from 
the result of those years, though, maybe on the average, we 
will say—and this is just a guess on my part—around six 
or seven. 

Q. Six or seven loans a year? A. Yes, and that is just a 
guess on my part. 

Q. What happens—you have heard the testimony here 
that Dr. Brady deposits the note in the bank and the bank 
makes the collections? A. Yes. 

Q. When it is delinquent the bank notifies Dr. 
56 . Brady and he notifies you. Then what do you do? A. 

Well, a usual case—to straighten you out a little bit 
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on that, one of the members of Sullivan Bros. is a trustee 
on most of those trusts. Consequently, the functioning of 
a trustee, when a note gets behind, the note-holder usually 
notifies the trustee maybe to send a letter, asking him to 
bring the notes up to date, or they will foreclose, start fore- 
closure proceedings. 

In the case of Dr. Brady, he will usually call our office, the 
American Security notifying him by a little slip, ‘‘So and 
so’s payment of $30.00, $40.00, $50.00, that was due on so 
and so date, has not been paid.”’ 

Sometimes they slip up down there, it may go two 
months or three months. When he gets it, that the pay- 
ments haven’t been made for so and so dates, otherwise, 
three months, he calls our office, we usually contact the 
people and ask them to bring that note up to date. 

We have heard from the note-holder, and we feel a cer- 
tain obligation under our original contact with him for a 
loan, I mean, making the loan—we did make a fee at that 
time out of it—and it is more or less a moral obligation 
there. 

Q. Now, sir, are payments on the notes ever made to 
Sullivan Bros. or are they always made to American 
Security? A. We have had on occasion, when they get back, 

to have the people bring the check made payable to 
57. + the American Security, in to our office. By that we 

ean see if the payment has been made, and we will 
send it down to the American Security—just to assure us 
that the payment has been made, and we can drop it. 

Q. Mr. Sadler, as a real estate man, do you find it easier 
to secure loans through individuals such as Dr. Brady who 
do not have a real estate agent’s licenses or money lender’s 
licenses, than it is to go to a bank or trust company or 
building and loan? A. Not necessarily. Not necessarily. 

Q. What is your purpose in going to Dr. Brady rather 
than go to a building and loan association? A. Well, usually 
your main purpose is to save time. 
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Q. Could it be that there might be a loan which a building 
and loan association would turn down that Dr. Brady would 
- grant? A. A possibility. And by the same token, he may 
turn down one that the Perpetual or one of the other build- 
ing associations may make. I have had that happen too. 

Q. He would turn it down for what reason? You said he 
' turned it down for not having money. A. For not having 
' necessary funds on hand or again maybe he didn’t like that 
- particular piece of property. He knows the location from 

being around. He doesn’t look at them all, but he 
58 may say, ‘‘No, I would rather stay off of this par- 
ticular loan.”’ 

Q. Then there are other reasons, other than the lack of 
funds for which he may turn down a loan? A. Yes. 

Q. If he doesn’t like the particular piece of property or 
doesn’t think it is secure? A. He may not like the neigh- 
borhood, which is possible. 

Q. How about the person who is making the loan? A. 
Well, there again that doesn’t enter into it as much as the 
location of the property and the amount of the loan in- 
volved. Maybe he feels the loan is a little bit too high. 

Q. Mr. Sadler, you are familiar with the rental proper- 
ties generally, are you not? A. Yes, lam. - 

Q. On Plaintiff’s Exhibit 4, there are apartment houses. 
What are these? A. 320 D Street was a store and apart- 
ments. I think three apartments there. 

Well, here it is right here. Store and three apartments. 

1438 Meridian Place was an apartment. That would be 
all of them. 

MR. EHRIG: That’s all. 


59 REDIRECT EXAMINATION 


BY MR. RIORDAN: 


Q. How large an apartment is 1428 Meridian Street? A. 
We didn’t happen to handle that for Dr. Brady, so I don’t 
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know. I would say that building in there has 25 units, in the 
building. 

Q. You are familiar with the fact that Dr. Brady has his 
office at 35 New York Avenue, Northwest? A. Yes, I am. 

Q. And do you know how long it has been since he 
actually lived over his office? A. Three years. 

Q. Looking at the properties which you listed there, will 
you tell His Honor with regard to Dr. Brady’s office and 
home until three years ago, what is there adjacency to that 
place? In other words, are they in the same general neigh- 
borhood? A. Yes. Most of them. I mean, North Capitol 
and Patterson, on New York Avenue, Hanover Street. 

Q. Hanover Street is right there behind the Doctor? A. 
That’s right. All of it is in the same general neighborhood. 

Q. Most of these are small houses? A. Small houses. 

Q. Dr. Brady has no connection with Sullivan 
60 Bros. as a business, has he? A. Oh, no, only as a 
client. 

MR. RIORDAN: That is all. 

THE COURT: Any other questions? 

MR. EHRIG: No, Your Honor. 

THE COURT: You may step down. 

(The witness left the stand.) 

THE COURT: Is that the plaintiff’s case? 

MR. RIORDAN: Your Honor, I have one more witness, 
Mr. Deviny, which will be short. 

THE COURT: Put him on. 

Thereupon 


WILLIAM M. DEVINY 


called as a witness for and on behalf of the Plaintiff, having 
been first duly sworn, was examined and testified as 


follows: 
MB. RIORDAN: Mr. Deviny’s voice is naturally low, 


Your Honor. 
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THE WITNESS: I have two voices, one for a long dis- 
tance and one for a short distance. 

THE COURT: Well, use your long-distance voice. 

THE WITNESS: I will try it, sir. 


DIRECT EXAMINATION 
BY MR. RIORDAN: 


61 Q. Will you state, please, your name? A. My 
name is William M. Deviny. 

Q. Your residence? A. 3355 16th Street, Northwest. 

Q. Occupation? A. Well, I am a kind of an accountant at 
the present time and have been an accountant and auditor 
for many, many years, and a teacher of practically all 
phases of accounting and taxes; taxes since 1913; account- 
ing, I think I kept a set of books in 1894. 

Q. You are retired now, or semi-retired now? A. I don’t 
think I am retired. 

Q. Well, you know Dr. Brady? A. Yes, I know Dr. 
Brady, and have been keeping his accounts, making up his 
income tax returns, since 1930. 

Q. Are you familiar with his investments? A. I am. 

Q. His real estate? A. I know it by street address, and 
I have a record of what it cost him, and I know he deals in 
first trust notes and I know of other investments, yes. 

Q. To your knowledge has Dr. Brady ever dealt in a sec- 
ond trust note? A. There is just a slight suspicion or phase 
that at one time he did acquire a second trust, but it was in 

connection with a closure of a sale. He had a first 
62 trust on a piece of property, I think on ist Street 

Northwest, between H and Eye, or Eye and K, and 
there was the question of getting rid of it, and in order, 
when that matter came up, it was discovered that there was 
a second trust on it. This is just coming back, trying to 
come back, and in order to acquire that, so that the title 
could be cleared, he arranged to try to buy the second trust. 
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Then he found out that while the second trust, if it was 
$500.00, he would have to pay about $450.00 additional 
because the gentleman who had acquired it was unwilling 
to take and sell it at that time. 

Q. Did he buy it? A. The sale was made. He lost. 

Q. What year was that, about? A. I don’t know. That is 
too far back. I should say about 1932 or maybe 1930. 

Q. Outside of that, did you ever know him to trade in 
second trust paper? A. He never owned a second trust note. 
He never acquired any. 

Q. Did you ever know Dr. Brady to acquire, buy a piece 
of real estate for the purpose of re-selling it for a profit? 
A. I do not. I know his property. In making up tax re- 
turns, I have listed the cost of it, and made the distinction 

‘ between the land cost and the building, and I have 
63 taken the statements that have been made, submitted 

by the Sullivan Bros., as his agent, and then besides 
that I have brought in, making up his tax return, and made 
a deduction, a reasonable amount for depreciation, seldom 
anything else. 

Q. So you know that his property is located in the general 
neighborhood of where his office and home was? A. There 
is one piece of property on 10th Street. That is out of the 
immediate area, surrounding his office at North Capitol and 
New York Avenue. 

MR. RIORDAN: Don’t answer this until there is objec- 
tion and the Court rules. ; 

Your Honor, I am asking this, I think he could be quali- 
fied as an expert: 

BY MR. RIORDAN: 

Q. Is it possible for a man to deal and trade in first trust 
notes to make a profit? 

MR. EHRIG: I object. 

THE COURT: Objection sustained. 

BY MR. RIORDAN: 
Q. To your knowledge, had Dr. Brady sold any of the 
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stock that he has acquired over the last years? A. No, Dr. 
Brady has only bought common and preferred stock in 
about seven corporations in the last years. At different 
times he owned government bonds which were tax 
64 exempt, and at other times he has some investments 
in building and loan associations, local ones. 
MR. RIORDAN: That is all. 
MR. EHRIG: I have no questions, Your Honor. 
THE COURT: You may step down. 
(The witness left the stand.) 
MR. RIORDAN: I have one more witness. That is Mr. 
Sullivan, whom they asked to bring down. It is cumulative, 
but they asked to bring Mr. Sullivan in and I asked him to 


come. 
THE COURT: Are you offering him or do you want 
them to offer him? 
MR. RIORDAN: I will call him—— 
THE COURT: Well, you don’t have to if you don’t 


want to. : 
MR. RIORDAN: No, Your Honor, I am finished. I will 
close my case. 
THE COURT: That is all right. 
MR. EHRIG: May we have five minutes, Your Honor? 
THE COURT: All right, I will recess for five minutes. 
(Short recess taken.) 
MR. EHRIG: Your Honor, I move to admit in evidence 
now Defendant’s Exhibits 1 through 5. 
THE COURT: Any objection, Mr. Riordan? 
65 MR. RIORDAN: No, Your Honor. 
THE COURT: They will be admitted without 
objection. 
(Thereupon Defendant’s Exhibits Nos. 1 to 5, inclusive, 
were received in evidence.) 


THE COURT: All right, I will hear from you, Mr. 
Riordan. 
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MR. RIORDAN: Well, Your Honor, I will be very brief. 
(Thereupon argument was had on behalf of the Plaintiff, 
by Mr. Riordan.) 
66 MR. EHRIG: If Your Honor wants to hear me at 
this time, I will be happy. I would like permission to 
file a memorandum on this. There are some fairly good and 
some fairly close cases on this point. 
THE COURT: Well, I would rather hear your argument. 
I don’t like to take cases under advisement if it can be 
avoided. 
MR. EHRIG: Very well, Your Honor, I will do the best 
I can. 
(Thereupon argument was had on behalf of the Defend- 
ant, by Mr. Ehrig.) 
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PLAINTIFF’S EXHIBIT No. 5 
NO. OF LOANS MADE EACH YEAR & AMOUNT 


$111, 550.00 
$53,150.00 


NO. OF Ist TRUST NOTES ON HAND 
Jan. Ist, 1952 113 


Jan. Ist, 1953 
Jan. 1st, 1954 
Jan. Ist, 1955 
Jan. Ist, 1956 
Jan. Ist, 1957 


Estimated 
750,000 to 800,000 


LOANS MADE & AMOUNT 1952 


1/3/52 McCoy 

3/17/52 O’Keefe 

3/31/52 Walker (X) 
Ginyard (X) 
Ferruzza 
Tolson Go... 
Freeman 


Whitten (X) 
Jernagin (X) 
Newman (X) 
12/2/52 Tolson (X) 


(%) 


Total 
X == Refinance transactions. 


LOAN MADE & AMOUNT 1953 


2/20/53 Freeman 
3/6/53 Magnani 


Total 
LOANS MADE & AMOUNT 1954 


1/11/54 Burroughs (X) 
2/2/54 Silverman (X) 
5/18/54 Hoover 

1/4/54 Brown 
4/30/54 Scully 
2/24/54 . Stevens (X) 
2/24/54 Stevens (X) 


X = Refinance transaction. 


nue” Vereen et enapetee un “* alicia aco Sita * 
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LOANS MADE & AMOUNT 1955 


1/20/55 ; Almiral & Coughlin (X) $22,000.00 
5/3/55 Puckett 8,500.00 
6/28/55 Hudson 4,000.00 
7/6/55 Carpenter 7,850.00 
7/12/55 Ellis (X) 8,500.00 
8/3/55 Jernagin (X) 8,950.00 
8/8/55 Lane (X) 13,750.00 
10/4/55 Walker (X) 22,000.00 
10/4/55 Telle : 7,500.00 
12/19/55 McGriff 8,500.00 


Total $111,550.00 


X = Refinance Transaction. 


LOANS MADE & AMOUNT 1956 


1/20/56 M. Cain Co. s $16,000.00 
5/2/56 Mills 3,500.00 
5/2/56 Jernagin Jr. E 4,500.00 
8/28/56 Miller (X) 10,250.00 
10/15/56 Battleman 8,650.00 
9/5/56 Parsons (X) 10,250.00 


$53,150.00 
X = Refinance Transaction. 
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PLAINTIFF’S EXHIBIT No. 6 
CLAIM FOR REFUND, UNDER OATH, FOR 
UNINCORPORATED BUSINESS TAX PAID TO 
DISTRICT OF COLUMBIA 


Disraict oF COLUMBIA ss 

John Chester Brady, also known as J. Chester Brady and 
John C. Brady, being first duly sworn on oath deposes and 
says, 

The purpose of this affidavit is to make a claim under oath 
under the provisions of Title 12, Section 11 (a), Refunds, of 
the Income and Franchise Tax Law in force in the District 
of Columbia. This claim is made to the office of the Assessor 
for the District of Columbia and is for a refund of certain 
unincorporated business taxes paid to the District of 
Columbia as set out below. These taxes were assessed 
under the name of John C. Brady, M-D., 35 New York 
Avenue, N.W., Washington, D. C., and are for the years 
1952, 1953, 1954, 1955 and 1956, as follows; 


1952 assessment, dated 10-10-55_..........-.---------------- $ 644.37 
Interest 50.47 


Paid January 29, 1957 
1953 assessment, dated 10-10-55 
Interest 


Paid January 29, 1957 
1954 assessment, dated 10-10-55 
Interest 


Paid January 29, 1957 
1955 assessment, paid June 3, 1957 
1956 assessment, paid June 3, 1957 


The above taxes have been assessed and paid by me as 
unincorporated business taxes, all have been paid under 
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protest and the total amount thereof is $4,102.02 for the five 
years; all taxes have been paid by my check to the order of 
the Collector of Taxes, D. C. 

Under the provisions of the law above set out this affiant 
does make this claim for a refund in writing, under oath, 
and upon the following specific grounds; that this affiant is 
not and never has been engaged in any trade or business as 
the District of Columbia contends; he is a practicing phy- 
sician in the District of Columbia and has been for more 
than forty years last past, and that has been his sole occu- 
pation; any real estate or securities that he may own in his 
name he purchased and holds for investment purposes only; 
he has never traded in real estate or securities for profit, he 
has never personally engaged in business, his affairs were 
all handled by and through his real estate agent and his 
bank, he has never had a business office, had no employees 
nor received any salary; that petitioner’s income from his 
investments which he purchased, and holds for investment 


purposes only, do not make him engage in a trade or busi- 
ness as the District of Columbia contends. 

That this affiant does hereby request, as provided by law, 
from the Assessor of the District of Columbia, a refund 
to him of the sum of $4,102.02, which he has paid to the 
District of Columbia as hereinabove set out as unincor- 
porated business taxes. 


Joun CuesTer Brapy 
35 New York Avenue, N.W., 
Washington, D.C. 


Subscribed and sworn to before me this 28th day of June 
1957. 
Jounni F’, WEBER 
Notary Public, D. C. 
My Commission expires July 14, 1958. 
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PLAINTIFF’S EXHIBIT No. 7 
GOVERNMENT OF THE DISTRICT OF COLUMBIA 


INCOME AND FRANCHISE TAX DIVISION 
July 12, 1957 


Davm L. Riorpan, Esq. 
Woodward Building 
733 15th Street, N.W. 
Washington 5, D.C. 


Re: Joun CHESTER BraDy 
Unincorporated Franchise Tax 
File 24714 


Dear Mr. RiorpaN: 

Reference is made to your letter of July 1, 1957 concern- 
ing the unincorporated business franchise tax liability of 
your client, Dr. John Chester Brady, and to the reply of 
the Acting Administrator, Mr. C. H. Taylor, of July 3, 1957. 

You have requested in your letter that this office act upon 
the claims for refund submitted on behalf of Dr. Brady. No 
_ doubt you will recall that requests have been made verbally 
for information considered by this office to be pertinent to 
enable us to determine the proper tax liability of your 
client: Some of this information has been furnished and 
some has not. 

Section 2 of Title XII of the Income and Franchise Tax 
Act of 1947, as amended, states in part as follows: 


sc# ® © Whenever the Assessor deems it neces- 
sary, he may require any person, by notice served 
upon him to *** render under oath, such state- 
ments ** as he believes sufficient to show whether 
or not such person is liable to tax under this 
Article and the extent of such liability.” 


Pursuant to the provisions. of this section of the Act, it is 
requested that the following information be submitted : 
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1. A statement reflecting the income and expenses of 
each piece of property rented by Dr. Brady to others 
during each of the years 1952 through 1956, showing, in 
addition thereto, the amount of depreciation claimed as 
to each of such properties. This statement should 
clearly indicate those instances wherein heat, light, gas, 
water, janitor, trash removal service, or any other 
service is furnished to the tenants. 

2. A statement showing the number of loans made by 
Dr. Brady during each of the years 1947 through 1951, 
the total amount of such loans during each of those 
years, and the number of trust notes on hand at the be- 
ginning of each of those years, and an estimate (if 
actual figures are.not available) of the total amount of 
the balance due Dr. Brady on the principal amount of 
the notes as of January 1, 1947 and the first day of each 
year thereafter up to and including January 1, 1957. 

3. Name and address of bank handling the collections 
on Ist trust notes. 

4. A statement as to the length of time the firm of 
Sullivan Brothers has been handling your rental 
properties. 


This office considers the foregoing information to be es- 
sential in determining the proper tax liability of your client 
and unless the information is furnished within thirty days, 
this office shall be obliged to deny your claims for refund 
and to take such other action as may be deemed appropriate. 


Very truly yours 


M. J. Kissrvczr 
Supervising Examiner 
Income and Franchise Tax Division 
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Filed Nov. 24, 1958 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 


2 RULING 


THE COURT (Hart, J.): I find that Dr. John Chester 
Brady has been a physician practicing medicine in the 
District of Columbia since 1915; that he has practiced 
constantly since that time; that beginning very shortly 
after he started practice, and when he had money to invest, 
that he has invested money in first trust real estate notes, 
in certain real properties, and more latterly in a few stocks, 
common and preferred ; that his purpose in so investing was 
to get income on the money that he had to invest, and that 

is 2 aged in the business of buying and selling real 
estate, | he i e is pot er gazed in Ine Dushress=af tise and se 
ing notes, and he is not engaged in the business of buying 
_and selling-stocks; that he has had a real estate agency 
handle the rental of such real estate as he owned, in the 
usual and customary way of one owning real estate who 
wishes to rent it and get an income therefrom normally 
does, and that firm is Sullivan Brothers. 

I therefore conclude as a matter of law that Dr. Brady is 
not engaged in the business in the District of Columbia 
within the meaning of the Income and Franchise Tax Law 
of the District of Columbia. 

I go back and further find that the District of Columbia, 

having levied an assessment on the doctor for a 
3 business franchise tax for the years 1952, 1953, 1954, 

1955 and 1956, that the payment of those by the 
doctor after the assessment and notice of interest, was a 
payment under duress which will entitle him to the common 
law relief asked for in this case, and will enter a judgment 
for the doctor. 

Now, what is the situation with regard to interest? 
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MB. WLIXON: Four per cent, your Honor, is the maxi- 
mum he can get on the refund. 

THE COURT: Four per cent from the time of payment? 

MR. WIXON: Yes, sir. . 

MR. RIORDAN: And $4,102.02 is the amount sued for, 
your Honor. 

THE COURT: Wait a minute. They were not paid at 
the same time. 

MB. WIXON: I think that would be the subject of com- 
putation, your Honor. 

THE COURT: Well, in the order—well, let’s see, one of 
them was paid—that would be, then, interest at 4 per cent 
on $1,629.70 from February 1, 1957; and on $2,472.32 from 
June 6, 1957. 

Now, do you have anything else, Mr. Riordan? 

MR. RIORDAN: No, your Honor. 

THE COURT: Does the government? 

MB. WIXON: I have something, if your Honor please. 

I take it your Honor was making a statement in the 
4 nature of a finding of fact. 
THE COURT: Yes. 

MB. WIXON: I wonder if you would amplify that find- 
ing for reasons we may take an appeal to the United States 
Court of Appeals, to indicate as the evidence which I_be-_ 
lieve is uncontradicted shows that Doctor Brady was_en- 

ed in rénde Services to the various pieces of real 
ae arty —whivhrhe-OWned TUNING THECe periods under re- 
pe 
erEreeait the testimony, he stated that all of the items 
of expense as delineated and set forth in his franchise tax 
returns, were applicable to all these properties and they 
did include the rendition of services such as janitor and the 


like. 
“BEE COURT: Now, he certainly does not have janitors 
at the individual houses, does he? 

MB. WIXON: He testified, sir, that those items were 
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applicable to all of his real property holdings; supplies, 
janitor supplies and the like. 

He has two apartment houses, if your Honor will recall, 
leased ta_tenants and operated through the Sullivan Broth. — 
ers, as_I. artm i inia. 

THE COURT: I have one here for 1955 and I don’t see 
anything listed for janitor. 

MR. WIXON: May we have the items of the re- 
5 turn? I think you will have a schedulization on the 
lefthand side. 

THE COURT: Well, I have ‘‘Explanation of Deduc- 
tions: Repairs, management fees, water rents, insurance, 
license, trash removal, fuel, utilities, advertising, archi- 
tect’s fee and permit, and court cases.”’ 

MR. WIXON: Yes, sir, all of those items. Trash re- 
moval ; he must have paid a certain sum of money to remove 
trash from the properties he owned, as he testified. That 
is a service. He didn’t remove it, of course, from his own 
house on the unincorporated franchise tax law. Also, the 
janitor’s supplies would be in the same category. All the 
property listed on the return. 

Mr. Ehrig asked him the question whether those items 
related to all of the business properties which Doctor Brady 
owned, and Dr. Brady responded that all of those items did 
so apply. 

I think it is essential to a disposition of this case, at least 
insofar as the real properties are concerned, that your 
Honor make a finding concerning the application of those 
items to those several business properties. I believe it is 
uncontradicted, and probably uncontradictable, @het—De. 


Brady was supplying services through 
Se aS eee ee 
"MR. RIORDAN: d+ie-very- seach 


contradicted, your 
Honor, and if your Honor will read the list of his 
6 properties—— 


72 


MR. EHRIG. [I object to this, your Honor. 

THE COURT: Wait just a minute. We are trying to 
get this thing down to what the true situation is. 

Doctor Brady testified that he furnished the things that 
were shown in his unincorporated business franchise tax 
returns. Now, apparently for nine properties he lists 
utilities of $15.23 for the year. Is it reasonable from that 
testimony to say that he is paying utilities on all of the 
properties? 

MR. EHRIG: I didn’t go into it, your Honor, specifically. 
I didn’t look at the figures specifically. I took a couple of 
the figures there and said ‘‘Is this for all the properties?” 
and he said ‘‘Yes.”’ 

THE COURT: It was for all the properties but that does 
not indicate that every one of them was for each and every 
property. Let’s see what some of these others show. 


FURTHER RULING 
Well, I find 


[ find that De-Brady furnished those-serzices to 
the property which is s and claimed as a deduction in 
1056 i 

Now, is that satisfactory? 
MR. WIXON: I wonder if your Honor would make an 
amplification there and a reconsideration. I am not 
7 trying to reargue this matter, of course, but as it 
‘seems to me, the disposition of matters of rentals of 
real property, at least insofar as they involve apartment 
houses, is rather clearly set forth by the Court of Appeals. 
I do not think it really is arguable at this date in any event 
that the supplying of common services to apartment house 
tenants constitutes engaging in an unincorporated business, 
if that is an unincorporated business, and it would be the 
same in the case of a corporation. 
In this case you have two apartment houses—— 
MR. RIORDAN: One apartment house. 
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MR. WIXON: Two, Mr. Riordan. If you will bear with 
me, Mr. Riordan—— 

THE COURT: All right, let us one talk at a time here. 

MR. WIXON: One apartment house in Virginia, and. if 
my recollection again serves me, it had a number of apart- 
ments in it. He has an apartment house building in the 
District of Columbia. 

THE COURT: You do not tax the business in Virginia, 
do you? 

MR. WIXON: That is part of his unincorporated busi- 
ness, but I might say to your Honor in that respect, that 
insofar as the taxability of the amounts received by Dr. 

Brady are concerned, we would eliminate from tax 
8 for unincorporated business franchise tax purposes 

in the District of Columbia so much of the income as 
he gained from the rental of the property in Virginia. 

It is still an unincorporated business. I do not think you 
can separate it into bits and pieces. In any event you have, 
at least with respect to some of the properties, those 
services which I understand the Court of Appeals to have 
indicated rather cogently will be sufficient to constitute 
unincorporated business. 

THE COURT: The Court of Appeals may so hold. For 
example, here in 1952 you have them broken down, these 
various services, as to just exactly what properties they 
related to. 

Now, of course, those were filed by Dr. Brady, they are 
admitted,.and I find those as a fact. He did furnish the 
various services and maintenance, et cetera, which is shown 
in those schedules. 

MR. WIXON: To the lessees, I take it, as a necessary 
concomitant, your Honor. He didn’t supply them to him- 
self. 


THE COURT: Wer trentid—not_supply_them to himself 
He supplied them ‘in ¢ with ¢ ich 


74 


are listed here, at 320 D Street, Southeast, for example, 
1436 Meridian Placd sosNew-Tosieveane. Pore 


MR. WIXON:. Yes, sir. 
9 THE COURT: Which, of course, were rented and 
had rental income. 

Now, does that cover it all right? 

MR. WIXON: That covers it. I take it your Honor’s 
judgment is the same. 

THE COURT: Yes. 

Now, I would like to have findings of fact, conclusions of 
law, and a judgment prepared along the lines that I have 
indicated, and consistent therewith. 

I presume you will probably need a copy of the transcript 
to prepare them, will you not? 

Well, Mr. Riordan, you should prepare them. 

MR. RIORDAN: Yes, your Honor, I would like to have a 
copy of the transcript. 

THE COURT: When you have prepared them, Mr. 
Riordan, you may serve them on the District and if the 
District desires to prepare counter findings, and so on, it 
must be consistent with what I have said; however, you may 
do so and then both of you appear on December 4, at 4:00 
o’clock, in my chambers. 


JUDGMENT FOR PLAINTIFF 


This case coming before the Court for hearing at this 
term thereof and hearing had thereof in open Court, and 
upon consideration of the evidence produced, Findings of 
Fact and Conclusions of Law having been filed herein, it is 
by the Court this 4th day of December, 1958 


ADJUDGED, ORDERED AND DECREED 


That a judgment is hereby entered for the plaintiff, John 
Chester Brady, in the amount of $4,102.02 with interest as 


15 


follows, 4% on $1,629.70 from February 1st, 1957, and 4% 
on $2,472.32 from June 6th, 1957. 


/s/ GEORGE L. HART, JR. 
GEORGE L. HART, JR. 
Judge 


NOTICE OF APPEAL 


Notice is hereby given this 31st day of December, 1958, 
that Defendants, District of Columbia and Kenneth Back, 
Finance Officer of the District of Columbia, hereby appeal 
to the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 
4th day of December, 1958 in favor of Plaintiff, John Chester 
Brady against said Defendants in the amount of $4,102.02 
with interest at 4% on $1,629.70 from February 1, 1957 
and on $2,472.32 from June 6, 1957. 


7 
CIVIL DOCKET 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Date (1957) Deposit for cost by 

July 18 Complaint, appearance 

July 18 Summons, copies (1) and copies (1) of Com- 
plaint issued ser. 7-19-57. 

July 23 Motion of pltf. for temporary injunction; no- 
tice; P&A; ¢/m 7-22-57; M. C. 7-23-57; filed. 

Jul. 26 Opposition of deft to motion for temporary in- 
junction; ¢/m 7-26-57; filed. 

Aug. 13 Answer of deft. to complaint; appr. of Chester 
H. Gray, Henry E. Wixon, Leo J. Ehrig & Douglas H. 
Moore, Jr; c/m 8-13-57; filed. 

Aug. 13 CALENDARED (N) 

Aug. 16 Motion of pltf. to amend complaint by joining 
a party deft; c/m 8-57; 

Aug. 23 Order adding Kenneth Bach, finance office 
(assessor) for the District of Columbia as a party deft. (N) 
Curran, J. 

Aug. 29 Order denying motion for temporary injunction. 
(N) Curran, J. 
Date 1958 

Jul. 12 Motion of pltf. to calendar case on ready cal- 
endar and to advance for trial; ¢/m 7-11-58. M.C. filed. 

Jul. 30 Certificate of Readiness (N/AC) filed. 

Oct. 23 - Pretrial Proceedings. Youngdahl, J. 

Nov. 24 Heard; Finding for pltff. (Order to be pre- 
sented) (Reporter)—Roger E. Frye); 

Dec. 4 Findings of Fact and Conclusions of Law (as 
contained in Reporter’s Transcript filed 12-4-58 Hart, J. N.) 

Dec. 4 Judgment for pltff. vs. deft in sum of $4,102.02 
with interest. Hart, J. N. 

Dec. 31 Notice of appeal by defts; copy mailed to David 
Riordan; filed. 
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Date (1959) 

Jan. 8 Pltff’s Exhibits Nos. 1, 2, 3, and 7. filed. 

Jan. 19 Exhibits of defts. 1 thru 5; filed. 

Jan. 19 Exhibits of pltf. 4, 5, & 6; filed. 

Jan. 19 Transcript of proceedings 11-24-58 (Reporter 
R. Frye) pp 1-10; filed. 

Jan. 19 Transcript of proceedings 11-2458 (Reporter 
R. Frye) pp 1-69. Appellant’s Copy; filed. 


